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of the United States her answer to v.he case u{' the Refublic of Costa Rica,
submitted under the treaty of Guatemaly of the 24th of Decemboer, A. D
L'-tﬁdl_h insists that the greater part of the documents presented by Costa Rien
und refied upon by her ape lu:--wn to the issug that, by the treaty, is before -
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ther t!mu to elucidate t1||_ mT' and vital question in controversy.
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The charge is made that the greater part of the documents
appended to the arguméht of Costa Rica are foreign to the, <
pt‘esent controversy, and that those documents, according to, ,(
the opinion of Nicaraguaa, rather than elucidating the que:aii'l
tion at issue, render it obscure.

It is to,be regretted that the “ Reply” answered to in the
present retnarks, has contented itself, as a general rule,
with making mere afiirmations, without taking the trouble
of accorapahying them with such a necessary thing as proof
in their support.

What can be easier or more convenient for the defender
of any cause whatever than to repudiate in this way, by a
miere stroke of the pen, the whole or the greater part of the
docamentary evidence on which the argument of his oppo-
uent m‘bued ? Under auch a system ho might as well have
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written another phrase and rejected at once the whole argu-
mendt. i

The simple reading of the headings or titles of the docu-
ments herein referred to is enough to show that each one of
them is intimately coennected with the question at issue, be-
cause they constitute conclusive evidence of the fact that the
treaty of Hmits of April 15, 1858, was negotiated, concluded,
ratified, exchanged, and carried into execution entirely in
conformity with the public law in force in Nicaragua at the
time of its celebration, that the said treaty was complied
with in good faith by Nicaragua during a long period of
time, and that it was only owing to circumstances that the
said Republic decided in 1871 to retract her formergaction
and suggest doubts in regard to the validity of the compact.

Nicaragua alfects not to give any importance to the docu-
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meunts filed by Costa Rica, but the truth is that the testi-
mony which they afford eannot be destroved by her, he-
cause she cannof tear from her statute books and from her
collections of diplomatic papers the numerous acts of recog-
nition of the validity of the treaty of 1858 repeatedly made
by her chambers, her eabinets, her diplomatic ministers, and
all other officials.

The docum®nts filed by Costa Rica do not render the ques-
tion obseure; much to the contrary, the light that they throw
upon it is so brilliant and penetrating that it compels Nica-
ragua to close her eyes against it.

The treaty itself sharply wnd pointedly fixes the question in controversy,
ty sicued by both on the 15th day of April, 1858,
aragua, App. A, p. 31.)

to wit, “ whetler the tre

is or is not valid,” (Case of Ni

This issue is, Nicaragua insists, a narrow ong, and can ouly be solved by
determining whethar those forms which each of the contracting powers re-
quives to be observed in order to give validity to « treaty shall have been
followed. .

The treaty of Guatemala plainly and positively fixed and
determined the guestion at issue in the present arbitration.
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Costa Rica has not discussed any other question than that,
and, o1l the contrary, her desire that the debate should not
oo beyvond the limits of its proper subject has been such and
so great that inseveral portions of her “Argument ” she has
called attention to the manifest tendency of Nicaragua to
confound the historical point, which is not submitted, with
the legal point, which is the subject of the arbitration.

The issue is whether the treaty of 1858 is valid or invalid ;
and to show that it is valid Costa Rica has filed as evidence
a considerable number of communications from the Depart-
ment of State of Nicaragua to the Department of State of
Costa Rica, and of legislative acts of the Nicaraguan Legis-
lative Chambers, leaving beyond a doubt the validity of the
treaty of limits ; and with the said legislative acts and com-
munications {rom the State Department of Niearagua, and
In corroboration thereof, several publications made by the
official organ of the Nicaracuan Government have been
accompanied.

Costa Rica, therefore, hasjkept herself within the bounds
of the controversy; and if she entered into some slight ex-

?-‘.- treaty

planation of the rights which she enjoved prior to'f
of 1858 in the territory, the limits of which were fixed by
it, and exhibited some of the titles on which® those rights
were based, it was only for the purpose of proving that the
treaty gave her nothing which originally did not belong to
her, but that, on the contrary, it restricted her domain.

Acts done seemingly in pursuance of the trealy, seeming acquiescence in
its provisions, or the possession of territory elaimed to be taken thereunder
throw no light upon the naked legal question, “ Is the treaty valid 2

Allof these matters might be admizsible in a controversy wherein a bound-
ary line was to be fixed, but to adduee them to support the validity of a
treaty is making the treaty prove isdlr I the treaty is invalid all these
acts are unlawful, and it is confidently urged that to do an invalid act under
an invalid treaty does not prove or tend to prove the validity of the treaty.

The compliance with the treaty of limits on the part of
the two contracting Republics was not seeming but real and
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true; and the possession in which each one of them has been
ever since the promulgation of the treaty, and still continues
to be, of the portion of the territory which was respectively
allotted to them, has not been precarious but final and per-
Iu‘fll-i‘

The statement that the trealy of limits remained sus-
pended in 18538, subject to the fulfillment of any formalities
which it might need for its perfection, is absolutely incor-
rect, because ever since the date of the exchange and pro-
mulgation of the treaty it was considered, as well in Costa
Rica as in Nicaragua, as perfect and terminated.

The acts witnessing the full compliance with the treaty,
without any difficulty of any kind, during fourteen copsecu-
tive years, have not been mentioned by Costa Rica as con-
stituting direct evidence of the validity of the treaty ; that
direct evidence is different and has been abundantly fur-
nished in the argument of Costa Riea. Those acts have
been referred to and proved, because they establish a point
of transcendental importance in the present controversy,
and this point is that the supreme pm\‘cr: of Nicaragua have
recog nized repeate ”-'. the v \?"rl""v now denied, of the com-
pact, and .1tum=mlt it 1s unlawful for them to retract that
recognition, which was unqualified.

The treaty of limits does not suffer from any irregularity
of any kind; but,even granting that in the beginaing some
requisite of form might have been wanting in it, Lhat defect
was cured by the subsequent confirmation imparted to that
instrument by the Nicaraguan Chambers. It is well known
in law that nulllty, if consented to, must be cousidered as
if it never existed.

Tn the United States, more, perhaps, than.in all the other
countries of the world, except Iingland, from where the doc-
trine was taken, the principle is universally held that what-
ever has been consented to by one of the parties can never
again be disputed. The well-known plea which in the la\vs
of England is called *estoppel ” (from the Knglish verb t
stop) has the effect of precluding all contracts under soal
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from being contradicted, and thus forbids the parties to
deny what they had once agreed to. This remedy is of daily

occurrence in this country, and requires no explanation.

When the validity of the treaty is challenged, the question, and the only
question, to be determined is, IHave those forms, which both eountries pre-
scribe shall be followed to give it force and malke it binding, heen per-
formed ?  Time eannot besubstituted for legislative ratification, nor ean ex-
ccutive acquiescence be so substituted ; neither can foreible possession of
territory by the adverse party supply the needed sanction.  Lu fact, upon
every principle of international law, nanghtsave a full eompliance with the
Constitution of the country can make the treaty of valid and binding

forco.@

It would be indubitably gratifying for Nicaragua that the
present discussion should not go beyond the narrow abstract
circle to which she wishes to confine it; but Costa Rica
makes use of her right in showing, not only by direct
means, but also indirectly, that the disputed treaty is valid.
'j;ll

It 15 not merely the lapse of time that has given leg
foree to ”.l!‘ compact -'l': s ints 'l..!l“'i {":":T,‘ eman:ites from the
sovereign will of Nicaragua; but the execution in good faith
of the said compact during a long period of years is a prece-
dent of the greatest importance for the right construction of

the Nicaraguan laws which serve as a basis for the treaty,
since it is altogether inadmissible that during fourteen vears
the Nicaraguan legislatures and cabinets should have con-

5 | ( ] e l

a few blank pages as national law

The theory that two suhsequent legislative ratifications
were needed for the perfection of a treaty of limits is one of
yosterday in Nicaragua and the effect of pure casuis

sorted to only for the purpose of disguising the anxiety to
obliterate the compact of 1858. Twenty years before that
date, when another attemapt was made to settle the same dis-
pute about limits, that very Constituent Assembly which
framed and promulgated the Constitution of 1838, now the
bulwark of the defense of Nicaragua, declared, by a special
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decree enacted on the 8th of December

, 1838,* that the
treaties to be concluded with Costa Riea should be ratified
by it without being subject to a double legislative ratifica-
tion.

On December 8, 1857, another treaty was made for the

same purpose, and the Constituent Assembly, which hap

pened then to be in session, also declared that the treaty
should be ratified by it and that it was not subject to a
double legislative ratification. (Decree of January 18, 18538.)

When the treaty of April 13, 1838, was concluded, the
above-named Assembly gave to it its approval; and, instead
of directing that it should be submitted to the Legislature
of 1859, caused it to be passed to the lixecutive for ifssanc-
tion and promulgation. (Decrec of June 4, 1858))

That decree was duly sanctioned and promulgated ; and the
Constituent Assembly, far from withdrawing it, or objecting
to it, enacted new laws by which it was enforeced and carried
into effect. See, for instance, the law of June 11, 1858, in
which the port of San Juan del Norte, situated on one side of
the river, opposite the extremity of Punta de Castilla, which,
:‘n.'('t){'w”ll{_" to the treaty t'!.F 1858, is Costa Riean [t‘l'!'jf.ﬂl‘}’. 18
called frontier of the State; or the other law of August 30 ol
the same year, providing for the territorial division of the
Republie, which does not mention a single one of the towns,
or any portion of the territory, of the provinece of Guana-
caste; de.

Sefior Ayén was the inventor of the strange cause of
nullity of which the Government of Nicaragua subsequently
took such a strong hold to break the treaty of 1858,

Costa Rica possesscs, not by foree, but quictly and peace-
fully and by virtue of her right, the territory marked out to
her by the treaty of 1858; and Nicaragua also and in the
same way possesses the strip of land, which formerly be-
longed to Costa Riea, between the center of the Bay of Salinas
and the La I'lor river, and also the whole southern shore

*See puge 366 of the Recopilacidn de lus Leyes, Docrvfos y Acuerdos ejeci-
twos de la Repiblica de Nicaragua, por el Doctor Lia Roely, Manngua, 1867.
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of the lake and a portion of the right bank of the San
Juan river, without needing to have a soldier on the spot
and by no other force than that of the treaty of limits.

The fact of the possession in which both parties have been,
and still are, since the celebration of the treaty, of the ter-
ritories, which, according to the provisions thercof, were ad-
judicated to them, proves conclusively that the compact was
not left incomplete; but that, on the contrary, it was termi-
nated and considered such by the two parties. Otherwise
Costa Rica would have never consented to restrict her juris-
diction to the new line whieh the treaty marked out for her,
and hbridge her former rights, but certainly would have
maintained herself in the possession of her old frontier of
the La IFlor river.

]

Nowhere are these views of international Inw better anderstoad nor more

tdly adhered to than in the United States. Tt

ence bristles with pointed paragraphs insisting that its treaties are of no force
until ratified in its constitutional manner, and that it cannot be con=idered

by foreign nations a5 a matter either of complaint or animadversion, that u

ratification by its Senate has been vefused.

T : 1 T

Senate has refused to ratify a treaty made by the Executive, bhut it Lias never

been serioualy contended that such an unratificd treaty s any v

The general doctrine that a public treaty to be valid needs
to be ratified is taken for granted; but no oune has main-
tained that the treaty of limits of 1838 is valid wifhout
ratification. It is held, on the contrary, that it was ratified
in due foru.

Mr. Clay, Secretary of State of the United States, in his note to Mr., Ad-
dington of April 6, 1825 (‘.'\,'h:\:'l.wm'* [nternational Law Digest, vol. 1T, p

11) states this propesition thus:

“To wive validity Lo any treaty the consent of the parties is ne

As o the moda by whick that conzent shall be expressed, il must necessarily

depend with cach wpon s vwn peouliar consiitutionel arpangement.  All
that ean be richtly demanded in treating is to know the contingencies, on
the happening of which that consent is to be regarded as sufliciently testi-
fied.’>’
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Nations treating with each other are hound to take notice of the consti-
tutional provisions limiting the treaty-making power. It iz akin to the
knowledge that is imputed in individual matters to one dealing with the
agent of another, restricted by written instructions of which the party
dealing has notice.

Ratifications have ever been a necessary part of a treaty.

“ Tt is said to be the general understanding and ]'n:':u":i('n- nf nations, as a
check on the mistakes and indiseretions of ministers or commissioners, not

v negotiated and signed by such officers as final and

to consider any tres

concluzive until ratified 1\}' the sovereign or covernment from whom 1E|l"“.'
derive their powers.””  (President Washington, speeial message, Scplein=

ber 17, 1797.)

To this the remark immediately preceding is also applica-
ble.

L

How impotent and futile would sueh re-crvation beii the contending gov-

5 5Y

ernment could dictate what such ratitications should be.  I1f it could over-

turn the Constitution of the counr e and insist that it conld not m:]_\' ei-"i'_:'-
nate its own form of ratification, but lvl‘l'--c'[‘i\w what should nnd the other
contracting government, such a doctrine would eliminate from a treaty the
element of consent, and would virtually annihilate one of the parties to the

treaty.

The Government of Costa Rica was not the one which die-
tated the form of the ratification of the treaty of limits of
1858 in Nicaragua. That form was provided for and desig-
nated by the Niearaguan National Representation which
existed at that time, and consisted of the extraordinary body
or assembly to which the Nicaraguan people had entrusted
the political reconstruction of their conntry, and was a con-
stituent body exercising fully and without Imitation of any
kind the whole sovereignty of the nation. Ilere are the de-
crees which the said Constituent Assembly enacted for the
guidance of the Iixecutive, lixing the basis upon which it
should proceed to celebrate the treaty.




Decree No. 11 of December 2, 1857, describing the powers of the
Feecittive.

The President of the Republie of Nicaragua to the inhab-

itants of the same: :
\‘f 1ereas the Constituent Assembly has deereed as follows :
The Constituent Assembly of the Republic, in use ol its
faculties, decrees
Article 1. H. is Incumbent upon the Ixecutive power,
first, to conduct the foreign relations, to appoint diplomatic
ministers, of whatever rank or eategory, and agents or con-
suls pf the Republic near the foreign governments and
courts, and receive those ministers and agents sent by them
to this Republic with suafficient authorization; second, to
conclude treatics with all other nations, and concordates with
the Apostolic See, to enter into contracts of all kinds inter-
esting to the Republie, either with companies or with private
parties, and adjust treaties of peace, all of these acts being
subject to ratification by the legislative power; third, to ex-
ercise patronage according to law.
Liet 1t pass to the lixecutive,
Given at the Hall of Sessions, at Managua, on the 1st of
December, 1857.
Pepro ZELEDON, President.
J. Micven CArbexas, Secrelagy.
IPraxcisco JismeNez, Secretary.
Therefore let it be executed.
Managua, December 2, 1857.

AGusTiNn AVILEZ.

To the Secretary of the Interior, Dr. Don Rosalio Covtez.
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Decree of Junuary 18th, 1858, directing the Euecutive to appoint
Commissioners to enter into negotiations with Costa Rica,
because of the impossibility on the part of Nicaraguo of
‘Irihf”-‘rtf/ the r':cm‘)/ coneluded between Costa J’ra.'f'ru;. Com-
missioners and the General Commander-in-Chief of the Nica-

ragian ,-l’rr:)‘.f_,.'.

The Prestdent of the Republic of Nicaragua to the 1ithabit-
ants of the same:

Whereas the Constituent Assembly of the Republic has
decreed as follows:

The Constituent Assembly of the Republic of Nic aragua,
in use of the legislative powers vested in it, decrees:

Sole article. Whereas the treaty of the 8th of December
ultimo, concluded between Commissioners of the Costa Rican
Government and the General Commander-in-Chief of the
A rmy of \'i=‘:l.l"i.{;?1;l, cannot be ratified ].\:.' the latter [:I'LIH:’]'
lic: Therefore, The Iixecutive shall appoint Commissioners,
who, under new instructions, shall enter into the negotiation
and mncluwun of treaties of peace, friendship, Lmd alliance

1 1 1

1slt thi ..;-:--il-u:i_-

y countrie . S0 45 L0 esl: Wbl

ence upon more substantial foundations, and 1urmmln thelr
respective interests, said treaties to be subject to the ratifica-
tion of the Assembly.
To the Executive power.
Given at the Hall of Sessions, at Managua, on the 15th of
January, 1858. .
Trmoreo liacavo, President.
Isiporo Lorez, Secretary.
Papro Ciaxorno, Secretary.

Thereapon let it be executed.
Managua, January 18, 1858.
AGUSTIN AVILEZ.

To Dr. D. Rosalio Cortez, Secretary of War and of the
Interior.




Decree authorizing the Iuecutive to treat without ratificalion of
the legislative power.

The President of the Republic of Nicaragua to the inhabit-
ants of the same:

Whereas the Constituent Assembly of the Republic has
decreed as follows:

The Constituent Assembly of the Republic of Nicaragna,
in use of the legislative faculties with which it is invested,
decrees :

“Article 1. In order that the Executive may comply
with the decree of January 18th instant the said lxecu-
tive is heveby amply authorized (o act in the scttlement of the
difficulties with the Republic of Coste Rica in such manner as i
may deem best for the interests of both countries and for the inde-
nendence of Cenlral America WITHOUT TIE NECESSITY OF RATI-
FICATION BY THE LEGISLATIVE POWER.

“Article 2. Such treatics of limits as it may adjust SIALL BE
RINAL ¢f adjusted in accordance with the bases which separately
will be given to al; but, if not, they shall be subject lo the ratifica-
lwon of the ,c[n‘n‘u/:‘t.i.,-:"f/.

“To the Ixecutive power.

“Given atthe Hall of Sessions, in Managua, on the 5th
of February, 1858.

“Trmorro Lacavo, Presic
“Tsrporo Lorrz, Secretary.
“Panro CmaMorro, Secretary.”
Costa Rica had no right to meddle with the Constituent
Assembly by suggesting to it to provide for any parficular
form of law to be observed in the celebration of the treaty of
limits. She had to confine herself to respect whatever laws
were passed upon that subject by the Nicaraguan sovereign ;
and to have acted otherwise would certainly have been to go
beyond the limits of her powers. Bhe contented herself, as
she ought, with the construction which the Nicaraguan su-
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preme authorities themselves placed upon their own laws,
and which, on the other hand, was correct on the ground of
principle. Iven if that construction had been ineorreet, it
being authentic, as proceeding from the legislators them-
selves, and being, therefore, a law, could not be rejected or
objected to by Costa Riea.

This being the case the Niearaguan supreme authorifi

cannot now retract the said laws and construetiongto the
detriment of Costa Rica, who had no voice, nor could she
have any, in either their enactment or interpretation.

Should a different doctrine be admitted, no nation would
ever becowme bound to another by anv kind of engagement,
because the law as now held by one might at her will dis-
appear to-morrow through some casuistic effort, as the one
now made by Nicaragua, and the treaties concluded in pur-
suance of that law would have to fall with it at the will of
the party who wanted to break them.

1t 1S, lll\!l(}i‘lhk‘. domistake to Sil) that the elementof consent
to the compact has been or attempted to be eliminated on the
part of Costa Rica. That econsent was given by Nicaragua
inthe form that she herself was pleased to enact, and noth-

i clse Cald IL)L: (ILt‘r'lJ'uu.

The argument of Costa Rica virtually concedes that a ratification in some
form must be had, and =ecks to show—
1. That the President of Niearngua had the power of ratification and his

ratifieation was sufficient. This is an argument advanced now for the firsg

time by Costa Riea, and hence was not referved to in the presentation of the

P e

original ease.
2. That the treaty of 1838 hecume a part of the Constitution of Nicararua

of 1835, and thus became ratified.

3. That the treaty was acquiesced in and thus bheeame valid.

4. That the Constitution of 1838 was not in force when the treaty

made. and the approval by the Constitutional Assembly was sulliciont,
5. That the Constitution of 1838 was not affected by the treaty of 1858,

and hence did not require the approval of one Legislature and the sanction

of the next to effect the ratification—i. «., that the laws on the subject of
boundaries were secondary and not fundamental laws,
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In addition to these points it 15 also sought to be shown that—

Rica lost terri

ory by the treaty of 1858, and that the treaty was
b coercion or violence,

freely entered into witl
The fullacy of all these positions has been exposed in the former part of
i ach and all

obnoxious to the principles of international

: consider huve already been demonstrated to he well settled

ons, but we shall take them up and discuss

each separately in the order above named.

Iacly one of the points contained in the above paragraph
will be specifically discussed at the places wherein they may
be taken up; and then it will be shown where the fallacy
lies and whether it is trug, as alleged by Nicaragua, that her
t:onulu-ﬂons are sound and in accord with the principles of
the law of nations.

I pat Ratification by the President.

The powers of the President of Niearacun wereonly sueh as the Cons

titution

of 1838 conl

wl on the kKxecutive of the Republic, and nowhere therein is
he vested with the power to ratify a treaty, and partieularly onc that
changed the text of the Constitution itself by changing the boundary of the
Republic.

In order to allicmn that the President of Nicaragua lad
no other faculties in regard to the treaty of limits than those
which Uu;: (.,un.dt.ul.ll,mn of 1838 vested in him, it is necessary
for any one to be beforehand decided to ignore the decrees
of the Nicaraguan Constituent Assembly of December 2,
1857, and January 18 and February 5, 1838, above in-
serted. Buf whether desirable or not the said decrees stand
and can be found in the statute books of Nicaragua. They
have been exhibited by Costa Rica and have to serve as
basis for the decision of the arbitrator.

'l'hc Constitution of 1838 certainly did not vest in the
Chief Magistrate of the nation the power to celebrate inter-
national treatics; and, strange to say, it did not either vest
it in the national representation. So it appears from the
thirty-three sections of article 109, the seven sections of art-
icle 110, the four sections of article 111, the three sections of




article 112, and the twenty-six sections of article 135, pro-
viding, respectively, for the powers vested in the chambers,
both jointly and separately, and the exclusive ones of the
Chamber of Deputies, of the Senate, and of the Iixecutive.

Does this mean that the Nicaraguan nation had no power
or authority to treat with the other states? No such a
thought can be entertained for a moment, much less when
we remember that Nicaragua before the promulgation of
her present Constitution concluded, as is well known, several
international treaties.

It may have been very possible by reason of this remark-
able omission in the Constitution of 1833 that the Constit-
uent Assembly of 1858, called upon to give a new Counstitu-
tion to the country, decided to promulgate in advance
sections 14, 15, and 16 of article 55 of the new instrument,
still incomplete, which referred to foreign relations and the
cunclu sion of public treaties. (See decree of December

1ooq.)

T lw Constitution of 1838 is not, therefore, the law to which
we have to look for finding out who had the power to enter
into treaties with other nations, or how that power ought to
be exercised. That law 1s, on the one side, the decree above
inserted of December 2, 1857, embodied in article 55 of the
Constitution of 1858, enacted for the purpose of correcting
at once in a general way the omission committed in the
former Constitution of 1838; and, on the other hand, the
subsequent decrees enacted and promulgated by the said
Constituent Assembly for the specific purpose of adjusting
the treaty of limits with Costa Rica.

Under these circumstances everything set forth in the
Constitution of 1838 in regard to this matter must be per-
emptorily and at once set aside and discarded.

The Nicaraguan Executive acted in this case, not in pur-
suance of the Coustitution of 1838, the provisions of which,
as far as foreign relations and treaties and powers relating
thereto, both of the Ixecutive and the Legislative, are con-
cerned, had disappeared, but in pursuance of the new con-
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stitutional law made and promulgated by the Constituent
Assembly of 1858 ; and in so doing it exactly complied with
and enforced the fundamental laws of the State.

That the Constitution of a country is paramount and binds not only the
Executive but the Legislative is axiomatic; it 15 the very foundution on
which a republic rests,

This principle is plain and really axiomatic.

But it has been already demonstrated that the Constitu-
tion of 1838 had nothing to do with the treaty of limits,
and that the supreme fundamental law governing the sub-
jects of ratification and exchange of the treaty cousisted of
the chapter of the new Constitution sanctioned in advance
by a special decree of the Constituent Assembly, and the
other two deerees, more especial in their character, enacted
by the same body for the conerete ease of this treaty.

Any action 1 opposition to the said decrees, whether on
the part of the Constituent power, or on the part of the Ex-
ecutive, or of any other power or authiority in the nation,

would has en unlawful and punishable. Those

LCClots,
as well as all other laws, whether fundamental or secondary,
enacted by that memorable Assembly, received punctual
execution precisely on the same principle which the defense
of Nicaragua now invokes.

Ratifications were exchanged upon this theory, and therein it was ex-
pressed that the ratification by the President was the only ratification the
treaty had received. Costa Riea was then bound to take notice that the
treity had not received the constitutional ratification, and that it was with-
out force or effect.

The ratifications of the treaty were exchanged in pursu-
ance of the special laws enacted by the Constituent Assembly
of Nicaragua for the celebration of the treaty of limits
with Costa Rica; and the act of exchange sets forth the
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authority upon which the Executive Power was acting.
Costa Rica took note of the fact that each and all of the
formalities prescribed by the Nicaraguan National Repre-
sentation had been complied with by the Supreme Chief
Magistrate of the Republic of Nicaragua, and rested satisfied
of the perfection of the compact, which was immediately
carried into effect. The same Constituent Assembly ap-
proved afterwards the same treaty, and for many years Nica-
ragua complied with it in good faith.

This being the case, Costa Rica could not, by any means,
imagine that the treaty was, as Nicaragua now claims, void
and of no effect.

¢ The municipal constitution of every particular State determines in whom
resides the anthority to ratify treatics negotiated and concluded with for-
ejrn pAWers so as to render them n".llil;'::lr"-r_v upon the nation.  In ahsolute
monarchies it is the prevogative of the sovereign himself to confirm the act
of his plenipotentiary by his final sanetion. In certain limited or constitu-
tional monarchies the consent of the legizlative powers of the nation is in
some enses required for that purpese.  In some republics, as in that of the
United States of Amerien, the advice and consentor e S

tizl to enable the Chief lxecutive Mawistrate to pledee the national faith
in this torm, In all these cases it is consequently an implied condition, in
negotiating with foreign powaers, that the treaty coneluded by the TExecu-
tive Government shall be subject to ratification in the manner prescribed by
the fundamental laws of the State,”?

111, chap. 11, p. 455.)

{ Wheaton’s International Law, part

The doctrine of Wheaton herein referred to is perfectly
sound ; but it is certainly inapplicable to the present case,
because Costa Rica does not maintain, nor has she ever done,
or will do so, that the treaty of 1858 is valid without rati-
fication.

The ratification was given. The Executive Power gave it
by virtue of delegation made in its favor by the Constituent
Assembly of Nicaragua and upon conerete bases and special
instructions transmitted to it by tho latter body. Subse-
quently the Assembly itself approved the trecaty and cor-
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roborated in this way the ratification which in ils name and

by delegation of its powers had been made by the National
Txecutive.

The ratification was made in accord ad pedem litlerze with
. the provisions of the fundamental laws of the State; and,
;Lr'l'.]['lﬁnf_'; to the doctrine of Wheaton, which is invoked,
the treaty thus ratified cannot but be taken as valid and
perfect.

Qi cowrn alio contrahit, vel est, vel debet exsey non ignarns conditionis ejus.

This principle is correct in private law, buat it is not so
much so in public law, as taught by Pasquale Fiori in the
following words:

“1f the constitution of one or the other of the contracting
parties imposes upon the Executive the obligation of com-

!

municating the treaty to the Chambers, such obligation is a

matter which purely and exclusively belongs to the domes-
tic or municipal law of the country where it exists, and it
belongs to the Iixecutive itself to determine how and when
it oucht to comply with that dutv, in eonformity with the
Constitution of the State,”?

But even granting that the prineciple could have rigorous
application to this case, the fact is that Costa Rica complied
with it exactly. She was aware of the transitory régime of
political reorganization prevailing in Nicaragua at the time
of the conclusion of the treaty of limits, and took pains to
see that all the formalities preseribed for that case by the
Nicaraguan publie law then in force should be strictly ob-
served. If the National Coustituent Assembly of Nicaragua
deemed 1t fit to preseribe these or the other formalities for
the celebration and perfection of the treaty, it did not belong
to Costa Rieca to repudiate or objeet to, in any way whatever,
the decisions of that sovereign body. She had to accept and

* Nowrcanw Droit International Public, sccond edition, vel. 111, p. 839,
Paris: 1885.
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respect them as the whole nation did ; and to act otherwise
would have been for her to invade the rights as well as the
liberty and independence of her neighbor.

The treaty was coneluded, ratitied, exchanged, and carried
into execution, with the full knowledes of the condition of
things in Nicaragua and of the sufficient power vested in
the supreme authorities, both constituent and executive, of
that Repubiic, to enter into it.

As againsg the constitutional provisions of the State of Nicaragua, Costa
Rica secks to maintain that the ratification by the President of Nicaragua
binds the nation, and recites a deerce of the Constitutional Asserably, which
it elaims vests this power in the President.

Tt has been scen that the Nicaraguan Constitution of 1838
provided nothing in regard to the conclusion of international

ompacts, and that per I,l s for this reason the Constituent
Assembly of 1858 h: astened the sanction and pmmt‘lwarmu
of the chapter of the new Constitution which referred to this
matter. It is, therefore, incorrect to state that Costa Rica
acts in opposition to the constitutional precepts of Nicaragua
when she holds that the 1'utiﬁo tlon given t() the treaty of
limits binds that Republic. That ratification, as has been
formerly explained, adjusted itself exactly to the provisions
of the public law of Nicaragua which was in force at that
time.

The Nicaraguan Constituent Assembly delegated to the
Iixecutive the power to ratify the treaty, and this act of a
body, which was the highest representative of the nation,
cannot now be turned against Costa Riea, who took no part

in it, and could not prevent it.

This decree in its second article expressly declarcs that, so fur as a treaty
of limits is concerned, it needs legislative ratifieation if the iustructions are
«exceeded.
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That the treaty of 18538 was submitted for rafification was an admission
that the treaty was beyond and in excess of the instructions, for in no other
view from this stand-point would it have been required to be submitted to
the Legislative.

Article 1 of the decree expressly declares that the treaty
to be celebrated with Costa Rica should not require ratifica-
tion by the Assembly, and article 2 of the same declares that
the said ratification would be necessary only in case that
the boundaries agreed upon were not in accord with the
bases separately communicated by the Assembly to the 19x-
ecutive Power.

It those bases were respected, the ratification by the As-
sembly, according to the plain language of the decree, be-
came unnecessary, the compact being beforchaud really
ratitied.

The act of exchange and the decree of approval of the
treaty by the Niearaguan Iixecutive deelared L‘\DIL‘-wl" that
Noe witl

N . 1 - i
he treaty had been made in strict accor 1 thi

above-mentioned bases. The Constituent Asse rnb y being
insession, the approval and exchange (n[ the treaty took place,
and the instrument was published as law of the In mhlm in
the offict: e £l L " ST [\ S e

net organ of th (1 -I-

the acts, decrees, and !L‘w)ll‘tlunk of Hm ;\-.w-m’nly. _\'nt a
voice was raised in this body intimating that the treaty had
been made c'ontral‘y to the bases which the Assembly had
furnished. The Executive gave knowledge of the treaty to
the Assembly; and the Assembly, while not ratifying it be-
cause it was already ratified, still approved it, and showed
thereby that 1t was satisfied with the manner In which the
Executive had exercised the power delegated to it for ratify-
ing the compact.

Even granting that the Executive might have violated
some one of the bases regulating its action, the subsequent
approval given by the Assembly would have cured that
defect; but the truth is that no such violation took place, as
proved by the fact that the defense of Nicaragua shuns to ex-
hibit the text of those instructions so often referred to, which
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were given by the Assembly to the Executive Power and are
on record in the archives of her Chambers and of her Depart-
ment of Iforeign Relations. Nicaragua prefers to specu-
late upon conjectures more or less unlikely, and insinuate
in this way that the instructions were violated ; but if such

was the case, Costa Rica eould not be blamed for it, be

y il 2

cause the said instructions,as far as she was concerned, were
secret.,

[t is, nevertheless, idle to dwell upon this subject, because
the subsequent approval given to the treaty by the Constit-
uent Assembly was sufficient to cure any defeet which
possibly might have been committed in that respect.

Fven thoush this decree was of bindineg force notwithstanding the Con-
stitution off 1835, still it vested in the President no more than is vested in a
minister with full power. 'The effect of a treaty made by such a minister
and the necessity for its finul ratification, even when the right of ratification
1t 1 been reserved, ave been the subjects of much difference of opinion
amonyg publie jurists and writers on international law.  The earlier writers,
following the wnalogies of the Roman law respecting the contract of m
dute or commis=ion, insisted that a treaty so concluded bound the sovere
and re
Liote receni writers, the laiter insisting that the anulogies ot the Roman
lnw were not to be the guide, inasmuch as time has worked a change in the

1 no ratifiention but this position has been controveriod by

uzage of nations, and Wiequefort admits the nece

ity of a ratification to
validate the acts of aminister with full power.

[From s very carly time the acts of ministers under full power have been
considered the subject of ratification; and as illustrative of this is cited the
fuct that the treaty of peace concluded in the year 561 between the Ein-
peror Justinian and Cosroes 1, King of Persia, was signed by plenipoten-

ti

and subsequently ratified and ratifications exchanged. (Barbeyrac,
History of Ancient Treatics, part 1T, p. 205.)

0L has been very justly observed that this example of the exchange of
formal ratitications at a period of the world like that of Justinian, which
invented nothing and only collected and followed the precedents of the pre-

ceding age, is

sonelusive to show that this sunction was then deemed neces-
sury by the general wsage of nations to give validity to treaties concluded
under full powers.”  (Wurm, die Ratification von Staats vertragen
Deutschic viertal jahrs Schrift, No. 29.)

And the better and accepted opinion now is that treaties ave relied on only
when ratified, even though made under full power. The obligation to
ratify rests with great force upon the nation, and especially so when instrue-
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tions have not been exceeded; but yet a failure to ratify, supported by

strong and solid reasons, is not considered bad faith and is justifinble,
The guestion here at issue is not whether Niew a onght to have rali-

fied this treaiy, but whether without this ratification the treaty could be
valid; and hence it is out of place to mention the reasons moving to her in
fuiling to ratify.

We contend, therefore, even it the pretensions of Costa Riea were

founded in this recard, still the law of nutions would have required a vatifi-
cation of this treaty in the form required by the fundamental faw of the
stale,

The whole of the above dissertation on the ratification of
public treaties must be entirely set aside in this case, owing
to its absolute irrelevancy, because Costa Rica does not hold
that the treaty is valid without ratification, but that 1t 1s
valid beeause it was ratified in diue form.

Ifrom where can it be coneluded that the faculties civen the
Fxecutive by the Constituent Assembly were no others than
those ordinarily conferred upon a winister with full powers?

Quch a conclusion would be t B

W 1 DC VO CONIGLLIICL CHITIEES bl dre
=

entively different.

[t is plain that the plenipotentiary in general and accord-
ing to the universal diplomatic practice has not the right to
conclude, ratify, and exchuange the treaties which he has
negotiated, and that ordinarily the approval of the repre-
sented soverelgn is first to be obtuined. These were the
powers which in the concrete case herein referred to were
given General Don Mdiximo Jerez, Plenipotentiary of Nica-
ragua, to negotiate the treaty: but a very different thing
was the special delegation of power made by the Constituent
Assembly of Nicaragua to the IExecutive of that country.
The faculties which were given to the President were not
those of a plenipotentiary, but the same that the Assembly
or national extraordinary representation itself had fo ratify
the treaty, which might be concluded by the plenipotentiary
in pursaance of the instractions and rules communieated to
him for that purpose by the same constituent body.

But even granting that the analogy claimed by the defense
of Nicaragua does really exist, the fact is that when the
plenipotentiary received a special authority to ratify in ac-
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cordance with minute instructions transmitted to him a con-
cluded treaty that ratification is valid as well as the treaty.

Numerous cases of this kind might be cited, and the fol-
lowing decree of Nicaragua eloquently shows that such a

practice has been followed by her:

Decree No. 43 of Mareh 28, 1858, authorizing the Fveculive to
Jinally ratify o treaty with the United States in case that such a
treaty should be concluded.

The President of the Republic of Nicaragua to the inhabit-
ants of the same:

Whereas the Constituent Assembly of the Republic has
decreed what follows:

The Constituent Assembly of the Republie of Nicaragua,
in use of its legislative faculties, decrees :

Sole article. The Government is hereby authorized, in
case that a treaty additional to the one of November 16,
1857, ratified on the 25th instant, should be concluded
between Nicaragua and the United States, to ratify it either
by itself or by giving authority to do so to the Minister
Plenipotentiary in Washington.

To the IExecutive power.

Given at the Hall of S
March, 1858.

ssions, ab Managua, on the 26th of

Aaustin AviLez, President.
)

AnxtoNnto FArLA, Secrefary.

Pro CastrLnoy, Seeretary.

Therefore let it be exceuted.
Managua, March 28, 1858.
Toads MArTINEZ.

To Dr. Don Rosalio Cortez, Sceretary of the Interior.

As shown by this decree not only the Iixecutive Power, but
a simple minister plenipotentiary has had authority in Nica-
ragua to ratify a public treaty, the delegation of such an
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important {aculty not being irregular according to the publie
law of that country.

The power of ratifying a treaty is not, in subsiance, differ-
ent from the power of legislating, and the legislative power,
according to the Nicaraguan Constitution, can be delegated,
as shown by article 42 of the said Coustitution, which reads
as follows:

L)
“Article 42. 1t belongs to Congress—

“25. To prLecAaTE to the Ixecutive power the following
faculties:

“2. To vearsnarte upon matters of Police, Treasury, War,
and Navy.”

If suel a thing is lawful under full constitutional rule let
it be seen whether it was not so during a period of political
Coelhen: Bl ]

2 - 110 0
rccol=Lrud ald AClef 1

L 1adag¢, not Dy a

simple, ordinary congress, but by a National Constituent As-
sembly.

to give validity to the treaty, to wit, the want of power even in the Consti-
tutional Assembly to confer this power npon the President in violation of

the Constitution of 1838,

Until the Constitutior. of 1838 was superseded by that of 1858 it was the
paramount law of the Republie, and, as such, bound the Constitutional As-
sembly.  ‘The Asseinbly hiad the power to propoze to the people a new con-

stitution, and if ratified by a popular vote it would take the place of the old
one, but until that time the 1838 Constitution was in full force and effect,
Any decree made by the Assembly in violation of its terms and provisions
was void and econferred no rights or powers. When, therefore, this decree
was entered, which proposed to waive a ratification of a treaty, it conferred
no right upon the Iresident to act in violation of the then existing Constis

tution. &

Thesestatements of Nicaragua rest upon two notableerrors.
The first is to suppose that the provisions of the Constitution
of 1838 were the rule which the treaty of limits ought to
follow, an error which has been refuted before; and the
second, which is still graver, is to maintain that the enact-
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ments of the Constituent Assembly of 1858 required popular
sanction in order to be efficient

In the United States of America the partial reform of the
Constitution of each State is commonly made in the follow-
ing manner: the State Legislature passes a law exactly like
any other, [JIH\IUH:" for the reform to be made Ilu—' law
is approved by the Governor and then submitted to the
people.  Until this is done the amendment only amounts to
a project, its constitutional character being derived exchi-
sively from the popular sanetion. This is in general the
method resorted to for amending or supplementing the Con-
stitution of most of the States of the American Union.

Ihe same thing does not happen in Nicaragua nor in many
other Spanish-American States.  In Nicaragua the reform,
when partial, is decreed by one Leegislature and sanctioned
by the following one, ;mli wh:\n total the convocation of a
Constituent Assembly 1s indispensable. The popular vote
does not take any p(ut in the formation of the amendment
whether total or partial.

Such are lhu mu\m(m— mLin upon this subject by the

several Constibulions wiiic Sl el Uil L f |
stitition of 18206, (]mwcl \l [, (.'on--.'fi”f'-mv-f l“-”.(‘ﬁ.’wlm_‘p’u-r
XIV; Constitution of 1858, chapter XXV, &e))

The:ru-f«u[‘u‘ when the defense of Nicaragua |\nl s in its
“ Reply 7 that the Assembly of 1858 was entrusted with fram-
ingthe mncndm(,\ntﬁto the Constit niiuu,bu t thattheseamend-
ments had no value until submitted to the people and ap-
proved by them, the 1dea naturally ecomes to the mind that
such an explanation i3 not serious, because 1t is inconsist-
ent with the well-known ability and lea r'ninw of the repre-
sentative of Nicaragua to be so oblivious of the laws of his
own country.

And if the popular sanction of the Constitution of 1858 is
seriously spoken of, the learned defender of Nicaragua must
then be pleased to show where, wheu, and how the sanction
of the Nicaraguan people was given to the present Constitu-
tion of that Republie, partially promulgated at first,and after-
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wards totally, by the same Constituent Assembly which ap-
proved Tlle treaty of limits concluded with Costa Ric:

No; the partial reforms deereed by that COIIQ'ILU"H[' As-
sembly :\uqnir(z([ force and began to be observed as funda-
mental laws of the nation immediately after they were en-
acted and sanctioned by the same constituent body

One of those partial reforms was made by the Ilf*r.".‘vn of
December 2, 1857, and related to the faculties of the Execu-
tive Power in the matter of international treaties. Tt has
been inserted above. J‘lmt decree was fundamental law or
Constitution of Nicaragua from the date of its promulgation.

Many other special laws of thesame fundamental charac-
ter were passed by the same body and had their full effect
as Constitution from the dates of their publication.

The whole body of the Constitution was given to the pub-
lic on August 19, 1858, and, by order of the same Assembly,
it went into effect on September 15 of the same vear

[ilsewhere the proper explanation will be given of the
value which the Coustitution of 1838 had at that timne and
on \\'lmt foundation. Tf is s\tilu ient for the moment to say

| 111 10 1« " F O ..“,,.'I.I,,I“]_:__.
( Jong tltm‘nt \“. m‘)l\ of T‘w 7 ,\ml 1858 held sway, the voice
and action of that body were the supreme law of the nation,
untrammeled for all purposes by the broken Constitutions of
1838 and 1854, as shown by many nmcasures taken by that
Assembly, which were then, as now, laws of Nicaragua,
whether fundamental or secondary

The force of this position i appreciated by Costa Rica, and hence she
endeavors to show that by s:ome mysteriousmethod the Constitution of 1838
had disappeared; that it no longer remained the supreme law of the

» will be examined under the

country. The argument upon this sub
fourth point.  Suflice it now to say that Nicaragua repudiates sueh a doe-
trine and insists that her Constitution shall not be thus abroguted at the

behest of a neighboring Republie.

The method by whicl: the Constitution of 1838 did not
become an obstacle in the way of compliance with the de-
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cisions of the Constituent Assembly since the day of their
sanction by 1t was not mysterious. When those provisions
contradicted the Constitution, they became by themselves
reforins thercof, without necessity of any other formality.
The laws above copied show as fully as can be desired the
correctuess of the position which Costa Rica has taken upon
the subject—that is, that during the period of political re-
construction above referred to the deerees of the Constituent
Assembly were the supreme law of the nation, or, in other
words, that that great national convention held in its hands
in an unrestricted mannerall the powersof the nation.  That
Assembly was the one which delegated to the xecutive Power
the faculty of ratifying the treaty of limits with Costa Rica,
and the one which, after the ratification thereof in the man-
ner prescribed by it, and after its promulgation as law of the
Republic, corroborated its efficiency by the special approval
which it imparted to it by the decree copied elsewhere

I'he doctrine here maintained is a familiar one in the Unitel States and
the States forming the Federad Republic.  The history of the conntry shows
that the usual way when the separate States desire to chiange their Constitu-
tion is to eall a constitutional convention, and thoe deliberations of thiz con-
vention are submitted tor ratifieation to a popular vote,  No one ever hud
the hardihood to contend that the calling of sneh convention abrogated the
then existing Constitution. Frequently it has happened that the delibera-
tions of the convention have fuiled to be rutified by a popular vote. I sneh
arcument obitaius several of the States of the United States would be with-
out any fundamental law whatever—i. e., if the old Constitution has been
thus abolishied and the new one not adopted.

[t must be conceded that the Constitation of 1833 was in foree, and that
any act dene by the Constitutionnl Assembly in violation of it was void.

It 1s a common thing to look for analogies between the
staple institutions of the United States of America and tho
more or less changeable ones of that portion of America
which was formerly Spanish; but frequently these parallels
lack correctness.



[t has been shown before that everything said and
argued upon the idea that the sanetion of the Constitu-
tions and constitutional amendments of Nicaragua had to
be given by popular vote constitutes an almost unparvdon-
able error.

F'rom the 7;.|~..Ll en ideathat the enactments of the Constitu-
ent Assembly of 1858, proving to be in opposition to the Con-
stitution of IS:’ES, were null and void, certain conclusions
might be drawn which the defense of Nicaragua itself would
have to repudiate, as, for instance, among many others, those
which follow: 1Ist, that the Nicaragnan Counstituent As-
sembly of 1858 had no legal mission, becalse it was con-
voked and organized in open violation of article 196 of
the Constifution of 1838, by which it was provided that
no general constitutional reform should be undertaken,
except upon a law passed to that effect by the Legis-
lative Power and upon compliance with ecertain forms of
proceeding which were not followed; 2d, that the Con-
stitution of 1858, framed and enacted by that Assembly and
now in force, was null and void as proceeding from a body
whicl. : rdine to the Constitution of 1838, lacked lecal
.omht 1ent mission; 3d, that the administration of Gen-
eral Martinez, before the Constitution of 1858, for a period
lasting longer than the one marked by the Constitution of
1838, was not legal; 4th, that all the ulli-;u;uvn' Nicara-
guan ‘u}h!lll[-\h‘ltl(illw the present one ineluded, elected by
virtue of the provisions of the Constitution 01' 1858 have
been unlawtul and unconstitutional, d&e.

These conclusions are rigorously logieal; but they show
by their own absurdity that the prineciple invoked by the
defense of Niearagua, from which they are drawn, 1s also
absurd.

Nicaragna has not yet understood that by trying fo de-
stroy the treaty of limits concluded with Costa Rica she un-
dermines her whole legislation and public life during a
period of nearly thirty vears.




Second.—The Treaty of 1858 became part of the Constitution of 1858,

If, as seems to be claimed, it was intended by Niearagua to make the
treaty of Hwits of 1858 a part of the Constitution of 1858 the Constitutional

sembly were certainly most nnfortunate in the nse of expressions whicel
it is now urged, tend to prove the ubove as facts. It cun hardly be seri-
ously contend: ] Ni ua had the wmeost remote idea that l‘.!l",'li"lei‘-,' of
1854 was to be a » Constitution of 1858, and the only question left
15, Has Nicara itse ol such expressions that wolens volens LIIC} st
cive that efftet o the tresty; or, inother words, must o legul elfect be given

to langinwe different from its intent ?

The treaty of limits of April 15, 1858, had the character
of law of Nicaygagua since it was ratified, exchanged, and
promulgated.  The Constituent Assembly approved it atter-
wards, and corvoborated ifs legul force, making of it a
confirmed I-L\\': at the same time the said body continued
in its work of framing the Constitution which was at last
})l'()[[lllll‘_":lh%(l on the 19th of Angust, 1855. It may be said

it the treaty went out of the hands of the Assemnbly when
the latter sanctioned the wholeof the Jonstitution,

One of the articles of this Instrument reads as i'ullo\\'-::

The laws onspecial limits form part of the Constitution.”

Lhis declaration had 1ts historical antecedent 1n another
provision of the Coustitution of 1338, which reads in this
way :

‘The dividing lines with the bordering States shall be
marked out by a law which shall be made a part of the
Constitution.”

The Constitution of 1838 speaks in the future tense; the
Constitution of 1858 speaks in the present. Why? DBecause
in 1858 the question oi' linits with Costa Rica was already
settled, while in 1838 it was unsettled, or, at least, it had
not been scttled by a treaty. The Constitution of 1838
provided that the law on limits should be embodied 1n the
Constitution of the State; the Constitution of 1858 provides
that the law already enacted is made a part of the Counstitu-
m
Lion.
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It is therefore upon good grounds that Costa Rica has
held that the treaty of limits of April 15, 18538, was em-
bodied, by the very same Constituent Assembly which ap-
proved it, in the text of the new fundamental law of that
year.

There is no need to explore presumed intentions when the
literal context of the Nicaraguan laws of that period is so
perfectly clear; nor could it be admitted under any circurn-
stances that the intention of the Assembly was diflerent from
the one which is revealed by its plain and explicit enact-
ments.

The clause in the Constitution of 1858 in relation to special limits de-
clares that laws on that subject shall form part of the Constitution.  IHow
shall they form part? The only way would be by their incorporntion into
the Constitution by way of amendment, as had always been the ruole.
Why give astrained constroction to thiz elwuse?  If the laws are to be
I " the Constity i they must he ineornorted therelr weiil Y
the terms of the existing Constitution.  This would be in harmony with
the history of this Republie, in universally fixing her boundaries by an
article in her Constitution.

1L ¢ clause ol e W

nsitation of 1ooo wiilelr reldates Lo

this point provides, as explained in the foregoing remark,
for the present and not for the future.  “The laws on special
limits,” it reads, “ form a part of the Constitution.” If if
does not refer to the future and only speaks of the pres-
ent, how caun its meaning be distorted so as to make it mean
what it does not say?  When the Constitution speaks of laws
it certainly means secondary or general provisions and acts
passed by the legislative power of the nation; but such
acts and provisions of this kind which related to special
limits had, by the very fact of their enactment and pro-
mulgation, to become incorporated into the fundamental
law as an organic part of the same. This is the right con-
struction to be placed upon the clause herein referred to.

To give to it the interpretation that \muaugg. pretends
is to convert that provision of the bonshtutuﬂbqﬁiﬁyﬂ‘)—)nto
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useless phraseology. No necossity whatever would have
existed to specially declare one thing which was already
set forth in the Constitution—that is, the general methods of
amending 1t.

In other words, if the iutvrprot'ni()n sugoested by Nie-
aragua were the correet one, the provision might be elimi-
nated or'expunged from Iht: text of the {.uxnliL ution with-
out leaving any void in the instrument. ‘This is a patent
proof that such interprefation is untenable

Thivd.—Aequicscence in the treaty.

It is asserted in chapter Voof part T of the ease of Costa Riea that the
trenty of 1858 was acquicsced in and complied with for fourteen years—that
is to siy, until 1872, when Mr. Avén, the Minister of Koreign Aflairs, ex-
pressed doubts as to the validity of the treaty, while in chapter TX of part 2
it is admitted that in 1869, only eleven vears alter the date of the trealy, the
Minizter of Costa Riew int

yeur, providing thad

roduced article 6 of the praposed treaty of that

Lragribiv slouild pulily Lhe Lrgaly ol Lowo. L wWulllid

appenr from a comparizon of these two statements that Costa Rica first
doubted the validity of that treaty, and that, too, some three vears hefore
idity by Nica-

soneiled and tends stronely to cor-

sho elaims that any doubts had been expressed us to its

roborate, what Nicaragua has always claimed, that at all times the validity

of the treaty had been a matter of gquestion and douht.

[n chapter IX, Part Second, of the argument of Costa Rica
it was amply shown that Costa Rica never entertained, as
she does not enterfain now, any doubt about the validity of
the treaty of 1858, and it was explained there, furthermore,
what was the reason why article 6 of the Jimenez-Monte-
alegre project of convention of July 21, 1869, was written.
It is unnecessary, therefore, to repeat here the said demon-
stration; much more so when the defense of Nicaragua
admits, as it could not help doing, the truth of the facts
therein stated.

It was in 1869 when Nicaragua prepared herself to deny
her pledged faith to the treaty of limits, and the reason which
moved her to do so was the disappointment felt by her on

.
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account of the Costa Rican decree of April 28, prohibiting
the extraction from the forests of Costa Rica of their natural
products, and in 1872 she decided to accomplish the total
destruction of the treaty. Up to that time nothing is found
in the official records of the National Congress or of the
Lixecutive Power or the Supreme Court of Nicaragua, or in
the oflicial press, organ of the supreme powers, or the private
independent press, setting forth or even intimating the most
insignificant hesitation as to the validity, perfection, and
cfficiency of the said treaty. The defense of Nicaragua has
not produced, nor can it do so, the proof of its assertion that
the validity of the treaty of limits had been at all times at Nica-
ragua and alt Coste Rico @ matter of question and doubt, beeause,
as has been said, the so-called doubts were the invention of
Serior Avon in 1871, when he felt himself wounded to the
core by the fall of the Ayén-Chevalier contract, and the re-
sult of the work of some other discontented mind in 1569,
when the mouths of the San Carlos and Sarapiqui rivers
were closed to the abusive trade of rubber taken from the
forests of Costa Rica. If the defense of Nicaragua wishes to
substantiate its statements 1t must produce the official docu-
ments anterior to 1869 and 1872 wherein such doubts might
have been expressed.

Mueh to the contrary, in perusing the legislative records
and the files of official writings from 1838 to 1871, the de-
fense of Nicaragua will be forced to see, in spite of itself,
repeated and constant evidence, conclusive in its character,
against the position it has taken.

And an argument which is not only unsupported by proof,
but contradicted by the Nicaraguan laws themselves, has
necessarily to recoil against Nicaragua, and corroborate the
statements made by her opponent.

Costa Rica asserts that the introduction of Article 6 in the before-men-
tioned treaty was to obtain a public deelaration by Niearagua of the validity
of the treaty and avoid doubts as to the future. If it had been the fact, as



is now sought to be proven, that no doubt had ever been expressed up to
that date, and that the provisions of the treaty had been lived up to and her
opinion taken us to canal concessions, the public decluration could not have
strengthened the treaty, and if, as she claims, no doubts had been expressed
it could not have removed them, but it could strengthen the treaty if matters
were the reverse and doubts had been expressed.

Several acts arve recited a3 having been done in pursiuance of the stipula-
tions of the freaty, and, while it is confidently mair

ined that 111::} shed no

light npon the question in controversy, they will b

The acts recited by Costa Rica to show that the treaty of
limnits of 1858 received punctual execution by both contract-
ing parties since the date of the celebration cannot be spoken
of siinply as “several.” They form an uninterrupted series
and were performed both by the different Legislatures and
by all the Nicaraguan administrations from 1858 to 1871,

[tisargued that this uninterrupted series of acts performed
in good faith by both parties does not throw any light on the
present controversy, but elsewhere sufficient has been said
on the subject, and it would be idle to vepeat it here.

These acts consist in consulting with Costa Riea ns to certain eanal and
railway concessions that had been granted by Niecaragua, to wit, those to
Belly, to Chevalier, and to Pim.  All this could have heen done without
any such admission on the puart of Nicaragua for either or both of the fol-
lowing reasons :

There is great error in attempting to reduce in this way
o only three the acts performed by both parties during the
long period of time above expressed, which are demonstra-
tive of the punctual exeeution of the treaty of Limits; and
it 1s ecertainly queer that the method of refuting the argu-
ment of Costa Rica consists in making light of the difficulty
encountered and closing theeyes against it.  The facts against
which no specific objection has been made by Nicaragua
must be taken for admitted, and therefore they will not be
mentioned here. IExamination will be made only of the
points which Nicaragua has been willing to consider.




First. The treaty had not heen finally rejected and might have been sub-
sequently ratified; and, as when eatitied it would have reluted back to and
tuken effect from its dale, it was encumbent upon Nicaragus to preserve the
statis guo of all matters pertaining thereto, or to change them only with the
consent of Costa Rien.  This doctrine has been maintained in the United
States, wherein it is held that no grants of land in territory ceded by a treaty
can be made pending ratitication, and if so made, if the treaty is finally rati-

fied, the grants become invalid, (United States vs. Arredondo, 6 Peters, 691, )
[t was no more than the exercize of good faith that prompted a complianee
with the terms of a treaty then in fiert.

The acts performed by both Nicaragua and Costa Rieca in
execution of the freaty of 1358 were nof so performed for
this or the other reason of polities, neighborhood, or sympa-
thy, but only and exclusively in pursuance ol the provisions
of the treaty. So it is expressly set forth in the greater part
of the documents exhibited by ()r).\-t-x Riea, as can be seen, for
instance, in documents Nos. l‘) 22, 23, 25, 26, 28, 29, 30, 82,
41, and 45 of her “Argument.’

1
1}
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e 2 : : S
Nor ean it oucht that orants or eoneessions reforrine
to territorial sovereignty and other subjects were made by
either State, unless when compelled to do so by a public

treaty. When Costa Rica protested xu.mh[ lhu (ucupmuu

and closine of the mouth of the ( by the Ameri-
can Transit Company, and Niearagua accepted | that protest
as jusi, and directed the Company to 1(\11'1111 from touching
the river belonging to Costa Rica, Nicaragua did not aet in
this way tlirough pure sympathy, or friendly feelings, towards
Costa Rica, but because she recognized that the said river
was Costa Riea’s, and because she entertained the most inti-
mate conviction that the treaty of 1858 was valid and per-
fect. Exactly the same thing can be said in regard to the
other facts set forth by Costa Rica, which coustitute a plain
admission on the }':;LL't of Nicaragua that the treaty was inter-
national law for both countries.

The Brst reason alleged by Nicaragua to explain the action
of her Government from 1858 to 1872 is a bad one. To
say that the treaty was religiously complied with by both
nations as international law, because 1t had not been finally

3
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rejected and might still be subsequently ratified, is a reason
which can satisfy no one.

Public treaties are not complied with upon the mere pos-
sibility that in the future they may reach perfection. 1f
they are complied with it is because they have already legal
existence. It is not rare for a publie treaty to go into effect
before it is ratified and exchanged ; but this never happens
except by special agreement of the interested parties, whether
set forth in a special clause of the same treaty or in an ad-
ditional convention, either public or secret.

In all other cases the exccution does not begin until the
treaty becomes perfect, and to suppose otherwise would be to
make the effect precede the cause and to subvert all the laws
of logies.

The defense of Costa Rica ngrees to the fact that it was the
exercise of good faith that prompted Nicaragua to comply
with the terms of the treaty; bhut it does not agree to the
statement that the said treaty was one in fieri, as Nicaragua
wishes now to maintain, forgetting that the character which
the said treaty has and always had, according to her laws

times that of

and her diplomatic records, is and was at all
a concluded matter.

Such acts have heen frequently done, and, as illustrative, attention is
called to the treaty between the United States and San Domingo of 1869,
which treaty was rejected by the Senate.  Pending the action of the Senate
the United States paid to San Domingo the frst installinent of w payment
provided for only by that treaty, and when this act was sought to be made
the bazis of a claim against the United States for the balance of the fund,
the State Department very promptly refused to recognize sueh a demand.
« Mere signing by the Executive of a treaty containing a elause for its rati-
fication in the usual forin is no guarantee that the treaty shonld be ratified,
nor does a payment of an installment of money by the Exceutive as a pre-
liminary payment under such a treaty, which providss for a lease of foreign
property, bind the Government to future payments.””  (Mr. Bvariz, Seere-
tary of State, to Mr. Delmonte, Feb. 19, 1880. Wharton International Law
Digest, vol. IT, p. 12.)



Tn 1884 a treaty was concluded between the United States and Nicaragua

relating to canal concessions, which treaty was finally rejected by the United

States Senate; but, pending the ratification and under its terms, the United
States sent a surveving party to Niearngua to fix the lines of the canal. It
wius never pretended that these aets validated the treaty or deprived the
Senate of the United States of its eonstitutional rizht to reject the treaty.
Both the acts hare recited are much stronger as tending to prove acquies-

ance than those adduced by Costa Rica.

The example of the San Domingo treaty would be appli-
cable to the case if the said treaty would have been con-
stitutionally rasified and promulgated by the Government
of the United States, as the treaty of limits of 1858 was by
the Government of Nicaragua. In her examples Nicaragua
always forgets the differential element, consisting of the fact
that the treaty of limits was raviriep in the manner and
form which the constitutional law then in force in the
country required for its validity.

As to the other example, which admits of the remark
above made, the circumstance must be borne in mind that
the seientific studies to which it refers have nothing to do
with the treaty. DBefore any one had thought of negotiat
ing it some other surveys of the same kind had been already
undertaken. 1furthermore, it was not the Senate of the
United States which ordered those surveys to be made, and
it never said that they were undertaken in compliance with

the treaty between the United States and Nicaragua.

Seeond. The friendly relations with Costa Rica, her ally in war, might
well move Niearagua to confer with her when treating upon so momentous
a guestion, and this is emphasized by the faet that a similar consultation
was had with Guatemala on the subject of the Pim concession, clearly
showing that a friendly feeling towards her neighboring republics was the
cause of this consultation. There was no treaty with Guatemala requiring
her consent; still her consent was asked in the same way as that of Costa

Rica.

This second reason is no better or stronger than the first,
especially if due consideration is given to the language of
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the documents exhibited by Costa Riea, from which it ap-
pears that the intervention given her in the contracts of in-
teroceanic canal was due to the provisions of the treaty of
Tnits of 1858 and to no other cause.

As to the fact that Guatemala was consulted in regard to
the Pimn concgssion, document no. 41, appended to the argu-
ment of Costa Rica, conclusively shows that said consulia-
tion was made in pursuance of another public treaty made
by Nicaragua, and not to simple feelings of friendship be-
tween her and that Republie.

As an additional ground of alleged acquicscence Costa Rica aftivins that
the treaty of 1858 hus been oflicially published in the Code of Laws of the
Republic of Nicarnoun,

True it is that the treaty hus been published, bui with the following
T

¢ Although there are no reasons to consider that the present trealy is not

vel a lnw of the Republie, being wanting in some ot the essential require-
ments to sive it validity, it las been deened convenient to insert it in this

plue < beine a document of importance for farther arrnngement with the
Rej { Costa Rica.'

This clearly demonstrates that such publication did not give acknowl-
cdgment, much less ratification, of this protended treaty.

When it was stated in the “Argument” of Costa Rica that
the treaty of 1858 was published ollicially in the collection of
laws of the Republic of Nicaragua, relerence was not made
to the book wherein the foregoing note appears, recently
published at Managua (1885) by order of the Department
of Iorcign Relations, subsequent to the initiation of the
present controversy, and in which, as was to be expected,
the Government of Nicaragua caused that note to be placed
at the foot of the treaty.

The “Argument” of Costa Rica referred to official publica-
tions contemporary with the celebration of the treaty, and
to the official newspaper which was the organ of the Supreme
Nicaraguan Powers of 1858. No. 15 of the said Gazetle,
issued on the 8th of May, and No. 23 of the same, issued on
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the 3d of July, 1858, published the treaty of limits, the act
of exchange, and the decree of approval enacted by the Con-
stituent National Assembly; and the publication was made,
not as relating to a matter still in project, but to one termi-
nated and settled in exactly the same manner as used for
the promulgation of laws.

The “ Argument” alladed also to the official collection of
the laws issued by the Constituent Assemnbly of Nicaragua in
the vears 1857 and 1838, a book which was published in
Managua in 1858, where, on page 46, the decree of approval
appears.

Neitlier in the official newspaper nor in the said official
collection of the laws of the Assembly, any note appears to
have been appended to the treaty so as
strength.

v

to diminish 1its

The eollection to which the defense of Nicaragua refers in
the passage herein commented upon, is the boolk entitled
“ Derecho de Genles Positivo de la Bepiblica de Nicaragua,”
&e, printed, by order of the Ministry of Foreign Relations,
at Managua in 1835, That book contains the treaty of
1858, together with the aet of exchange, and the decree of
approval of the Constituent Assembly, and also the treaties
concluded by Nicaragua with Spain, I'rance, Great Britain,
the Holy See, Italy, Switzerland, the United States of
Ameriea, Colombia, Monduras, Salvador, and Guatemala,
The treaty with Costa Rica was inserted there, because the
compiler of the book had not courage enough to strike it
out; but the Ministry ordered that the note should be
made to it, setting forth that “there are some reasons to
consider that the treaty 1s not yet a law of the Repub-
lic, because it is thought that some requisites essential
to its validity are wanting in it.” This note, written in
1885, is in every respect consistent with the attitude taken

3

by Nicaragua subsequent to 1872.
No confusion, therefore, should be made between this
recent colleetion of 18853, which is the one referred to in the
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“Reply” of Nicaragua and the original collections contem-
bal =]
porary with the treaty and prior to the present question.

But aside from this it must be remembered that these several acts were

done by the Executive, and for the most

vt by the same one who ex-
chuinred the ratifications of the treaty, nor should 1t be averlooked that at
that crisis in the history of the country the post of Minister of Foreign
Adluirs was filled by Mr. Zeledon, a native of Costa Rica.

It has been superabundantly demonstrated that the acts
referred to were not acts of the [Executive, but of the Con-
stituent Assembly, and that the Exceutive did not perform
them except by special delegation of the Assembly, and with
its subsequent approval.

A hint is also made that the insertion of the Treaty of Limits
in the collection of treaties was due to the personal action of
Senor Zeled6n, ex-Minister of Foreign Relations of Nicara-
gua; butif the fact 1s taken into consideration that Senor Zele-
don died in 1870, fifteen years before the collection of laws
referred to by the defense of Nicagagua was published, no
doubt can be entertained that the said gsentleman could have
no part in the said publication ; and if the defense of Nica-
ragua meant to refer to the original collection of laws of
1858, then the fact is also to be considered that the said pub-
lication of the treaty as law of Nicaragua was made in
June of the said year, and that Sefior Zeledén was not called
to fill the position of Secretary of State until the month of
August following, as shown by the decree of his appoint-
ment, issued by the President of Nicaragua on August 16,
1858, to be fonnd on page 132 of the respective collection.

Independently of the above statements the fact is to be
recorded here that Seflor Zeledén, although born in Costa
Rica, moved to Nicaragua when he was very young for the
purpose of making there his studies of law; that he mar-
ried in that country; that there he spent almost his whole
life, and that there he died in advanced age, after having
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given his services to the country as legislator, diplomatist,
Secretary of State, &e. IHe had his property in Nica-
ragua, and in Nicaragua he left his children settled. His
love for Nicaragua and his devotion to the service of the
interest ot that Republic made him descrve, at the time of
his death, that Seflor Juarez, ex-Secretary of State of Nieca-
ragua and one of her most prominent publicanen, in deliv-
ering his funeral enlogy, should say that “Nicaragua had
deserved from Sentor Zeleddn to be preferred to his own
country, when subsequent to the independence the two States
became separate and distinet nations.” (Gaceta de Nicara-
gua, No. 25, of June 18, 1870.)

The name of crisis in the history of Nicaragua is given to
the period of 1838, and the phrase does not lack exactness,
because it was then, when after three years of civil strife,
through which the national independence was almost lost,
the munhy was reconstructed upon bases which have snh—

sisted Lo this date.  That was, indeed, a salutary crisis, and
the men who placed ”l!_‘.llliol\'fH at the head of it are no

doubt entitled to the name of patriots.

Fowrih.—That the (onstitetion of 1888 was nat in jorce af the time of the

treaty of 1858,

Foreseeing the difienity that must avise in asserting the elaims heretofore
made by Costa Rica that government now boldly asserts the abolition of the
Nicararuan Constitution of 1838, How that instrument went out of exist-
ence we are left to conjecture, but it is seriously argued that if the Consti-
tutional Assembly in its legi

slative charncter paszed Iawsz in conflict with
the Constitution the effect of such luws was to destrov the Constitution,

[t could not certainly be expected that historical facts
established beyond doubt would be ignored or misconstrued,
as is done in this place. The Constitution of 1838 went out
of existence by virtue of the subsequent Constitution promul-
gated by the Constituent Assembly of 1854, on the 30th of
April of the said year, under the administration of Don
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FFrute Chamorro; and, as it is necessary for Costa Riea to
accompany cach one of her assertions with docnments i

support thereof, some phrases will be herein transeribed of

the “Memoirs for the Ilistory of Nicaragua and of the
National War against the Filibusters” of Don Gerdénimo

S para lar f{’i‘.x‘-".‘l,'.l.,{ de \.u'g.',r'lrr,ui__r_.f {7 .’Kr’, {(f (ruerrea
It

Perez (Memori
_.‘\_'a_n'g'(,;g{;.". conira IJU.\‘ _/'7’?/.{’!”1\';{1"1-'(‘ LL\:)L to J“.>T J{,-u.'/‘ (lerdn ,"m:_)
Levez, Masaya, Tnprenta del Orden, 1883), which give the his-
tory of that AssemDbly [rom its convocation to the sanction
and promulgation of the new fundamental code. They read
as follows:

“After the mmauguration of the new administration and
ander the belief that peace was firmly established it was
thought that the desired opportunity had arvived of convok-
ing a constituent assembly or of earrvine into eflect the con-
vocation made by the Legislatures of 1846 and 1817 in order

Lat the Constitution of 1838, to the deficiencies of which
the past troubles had been attributed, should be revised and
substituted by another more in conformity with the height

of civilization and the necessities of the time.””  (Page 10.)
‘On the 22d of June of the same the Government
ordered that primary and district elections ahm'hé, respect-
ively, be held on the 31st of July and the 2sth of August
next, without, however, fixing the date of meeting of the

Assembly pm[mr bLecause 1t feared the result of the clee-
tions and desired to keep in reserve some means of pro-
viding for that emergeney.”  (Paoe 11.)

“The Government of Nicaragaa thought that the oppor-
tunity had arvived of appointing the day in which the Con-
stituent Assembly should meet, and by the decree of De-
cember 11 appointed the Sth of January following, but the
meeting took place on the 22d without the attendance of the
aexpelled members”  (Page 16))

“As soon as the Assembly accomplished its organization it
appointed a committee to make a draft of the new Constitu-
tion, and the said committee engaged itself at once, with ad-
mirable assiduity, in the framing of the instrument, the
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completion of which was desired in as short a time as possible
for fear that some new revolutionary movement, somewhat
spoken of, might prevent 1t. This fear was aleo the cause of
the promulgation in advanee of certain sections of the Con-
stitution, which was still incomplete and under discussion.”
(Page 17.)

“The Constituent Assembly continued in the meantime
to hold its meetings, and by deeree of April 7 assumed the
legislative power for cases of urgency, as it itself had ordered
by formal deeree that no ordinary assembly should meet in
15534, both because of the expense to be Incurred thereby
and of the great inconveniences and almost impossibility of
holding two assemblies at the same time.”  (Page 31.)

“The draft of the Constitution, having been submitted to
the Assembly and discussed by it, wassanctioned on the 30th
of April, 18547

N "‘|1| new Constitution, consisting of 104 articles, resiricted
the privileges of citizenship by requiring the possession ol
a t'-\pii-t'. of from two to four hundred dollars to be a eitizen,
while the former Constitution only required two hundred.
The new one provided also for the creation of only one

Chamber of Congress, consisting of the same number of
Senators and Representatives sitting altogether in the same
House; disqualified the clergy for the position of members
of Congress, and extended to four years the presidential
term of offiee, us well as the time of service of Senators and
Representatives.  Under the Constitution of 1838 this period
was two years.” (Page 52.)

“The sanction of the Coustitution, its presentation to the
Government, the oath administered to the President to com-
ply with it,and the new presidential election, which, accord-
ing to it, took place, succeeded each other amidst splendid

0
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festivities, the animation of which was increased by the good
news received from Ionduras, and transmitted on purpose,
that the Government of that country had ordered the Nica-
raguan refugees to go to the interior, although, in reality, at
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that very moment they were leaving the State with the revo-
lutionary torch in their hands.” (Page 33)

“The Constituent Assembly remained in session until the
information of the Del Pozo defeat reached it, and then, by
deerce of May 14, decided to continue to hold its mectings
at Granada. It must be remembered that this Assembly had
assuted the legislative power, and that for this reason it
was then in existence because its original mission of reform-
ing the Constitution had been fulfilled.” (Page 53.)

The Constitution of 1838 went, therefore, out of existence
by the promulgation of the Constituiion of 1854.

But the Democrats, who in the latter year rose up in arms
against the established Government and who for the purpose
of overthrowing it called the filibusters to their country,
raised the abolished Constitution of 1838 as a flag for their
rebellion.

The Constitution of 1854 was then rigorously upheld by
the Government and the legitimist party; but when the
cotmpromise was made between both parties for the parpose
of ejecting the invader, it was stipulated that as soon as the
national war was terminated, the Assembly of 1854, or a new
one of the same eonstituent charaecter, should be convoked
for the framing and promulgation of a new Constitution.

Walker was expelled from Nicaragua; the two rival lead-
ers, Generals Jerez and Martinez, became reconciled, and the
dictatorial duumvirate which was thereby brought into ex-
istence chose to convoke a new Constituent Assembly, which
was the celebrated one of 1838, clothed with unrestricted
powers to do everything necessary for the reorganization of
the Republic, which approved the treaty of limits and framed
and promulgated the Constitution which has been in force
in Nicaragua ever since.

[f the Constitution of 1838 did ever reappear as an organic
general law until the new Constitution was promulgated it
was only through a revolutionary act of the de facto govern-
ment of Generals Martinez and Jerez, based upon another
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revolutionary act, which was the agreement of September
12, 1856 ; but not for this the said Constitution of 1838 be-
came superior to the condition of things which existed
under the extraordinary rule of political reorganization ex-
ercised by the Constituent Assembly, but, on the contrary, it
was subject to revision by the same Assembly.

In order that the whole extent of the powers vested in
that body may be well understood some of the acts done by
it should be cited.

Article 125 of the Constitution of 1838 provided as fol-
lows: “The executive power shall be vested in a supreme
director elected by the people of the State.” DBut in spite of
this provision, and by virtue of the fact that that period was
one of transition between the anarchy of the revolution and
the constitutional regime, the Constituent Assembly decided
by decree of November 8, 1857, that the dictators, Generals
Don Tomas Martinez and Don Miximo Jerez, who, as stated
above, by no other authority than their own had conferred
the power upon themselves, should continue to exercise for
a certain time the Executive power of the Republie.

Article 126 of the same Constitution of 1838 read that *“ in

1 [ the Di

the absence of the Director the Chamber of Representatives

Q
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shall select one member of the Senate to fill his place,” &e.
But in spite of this provision the Constituent Assembly de-
creed that in case of the absence of the dictators Martinez
and Jerez, or of their being engaged 1n some other occupa-
tion incompatible with the functions of their position, the
Executive power should be transferred to Lie. Don Gregorio
Juarez and Dr. Don Rosalio Cortez, as substitutes, appointed
by the dictators.

Subsequently to that the same Assembly decreed (Novem-
ber 20, 1857) that whenever, for any reason whatever, the Re-
publie should find herself without a President, the Assembly,
if then in session, should elect one of its own members to fill
that position. If the Assembly was not in session the acepha-~
lous condition of the State was to be remedied by other
means which the same decrec provided for. In one of its
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articles the following language occurs: “As LonG As THE
CONSTITUTION TO BE GIVEN TO TIIE IRDEPUBLIC 1S NOT ESTAB-
LIsteD, the preseut law shall have its effect as such; and
whatever matter is not provided for in it ;AL BE DETBR-
MINED EITHER BY THE CONSTITUENT ASSEMELY OR BY THE
Exgcurive 1 i ASSEMBLY 18 NOT IN spssioN.  Observe

that this was to be done not in accordance with the Consti-
tution of 1835.

Section 2, chapter IX, of the Constitution of 1535 de-
seribed the faculties of the lSxecutive power. Nothing was
satd 1n 16 about the celebration of international treaties,
but on the 2d of Decemnber, 1857, the Assembly enacted a
law by which some functions of the Iixecutive Power were
described, and one of them was TO CELEBRATE TREATIES
WITIT ALL OTHER NATIONS, SUBJECT TO THE RATIFICATION OF
THE LEGISLATIVE PowEk.  This law was oiven the charvacter
of fundamental by the Constituent Assembly

I'he strained condition ol the relations between Uosta Rica
and Nicaragua eaused the Constituent Assemblyv to fear that
the latter Republic might be mvaded by the former; and,
e ol |)1‘("l'f|!}-[‘}' 21
1857, 1t clothed the Executive Power with UNLINMITED KACUTL-
TiEs.  When the treaty of limits of 1858 was ratilied,

acting under that impression, by decree

Jixecutive found itself in actual possession and excreise ol
the said faculties, by special decree of the Constituent As-
sembly, no. 22, of the 21[.11 of January, 1858; and it made

use of them, as c\plicit]\' declared in the decree of ratifica-

3, 1858, It must be noticed,
furthermore, that the Gonstituent Assembly had then taken
a recess, and that in suspending its sessions rencwed the fac-

ulties given the Iixecutive by deeree of April 5, 1858, The

tion which was issued on April 2¢

Assembly did not meet again until fourteen days after the
date of the exclhange of the ratifications of the treaty.  'There-
fore, when the treaty was exchanged and ratified the Exec-
utive had, under repeated decrees of the Constituent Assem-
bly, a dictatorial character.
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Article 133 of the Constitution of 1838 lumited to two years
the term of office of the Supreme Director of the State; but,
in spite of this provision, the Constituent Assembly, by de-
cree of March 20, 1838, decided that the duration of the said
term of office should be such as fixed by the dictatorial du-
umvirate on the 26th of August, 1857, it resulting thereby
that the said period was extended to four years, This law was
also expressly enacted with the character of fundamental.

Artiele 137 of the Constitution of 1838 disqualified military
oflicers i1 actual service from hui(liml the position of Supreme
Director of the Republic; but, in spite of this pxmlwm. the
Constituent Assembly, by decree of March 20, 1858, placed
the command-in-chief of the army in the hands of the Chief

the State. This law was also passed as being funda-

mental in its character.

Chapter ITT of the Constitution of 1838 declared that all
the inhabitants of the State, domiciled in whatever portion
ol its territor Y, were Nicaraguan cil i/ﬁJH.‘w, and that naturaliza-
tion in the country could be acquired by any one born in

another Republic of \Illl‘llhl by simply settling in the State

and declaring before the local :Ult,,[unl ty his intention to be-
come Nicaraguan ; but the Constituent Asseinbly, by decree
of March 26, 1855, reformed this constitutional provision
and considerably restricted both citizenship and naturaliza-
tion.

The above statements arve sutlicient to show that the Con-
stituent Assembly of 1858 was not, as it is claimed, an
ordinary Legislature, subject to the provisions of the Consti-
tution of 1838, but a National Convention most freely and
unrestrictedly called to reconstruct from the very foundation
the almost rained social structure of Nicaragua.

The laws which the said Assembly passed are not void be-
cause unconstitutional, as argued by the defense of Nica-
ragua. ‘They are, on the contrary, reforms of the Constitu-
tion; and a part of the public law now in foree in that
nation.

So it appears from her legislative collections.
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How a zecondary law cun effect the annulment of the superior or funda-
mental nw is diflicult to understand.  That an unconstitutioual lnw is void
has heretofore alwayvs been maintained, sand it scarcely needs avgument to
show that such 1z, and of necessity must be, the eftect.  If it were other-
wize of what uze would constitutional limit: m msbe?  Ifalaw can destroy

:]w (‘-an‘li:'.'.li()u that l:|-‘i|':nl|x'r|[ (1---‘~ not deserve the name.

The point made by Costa Rica is not by any means that
a secondary law iu conflict with the Constitution destroys
the latter, instead of falling 1 the ground through its un-
o the contrary, that or-
ted by an

coustitutionality., The point s,
ganic iumlnmntﬂ laws of the State, promulga
Assembly vested with all the necessary power, for the ex-
press purpose that they would be fully and immediately
exceuted actually modified and amended from the very
date of promulgation the public law of Niearagua; that
they were incorporated into the text of the new Consti-
tution ; and that they are stilla part of the fundamental lax

Ol Ll sDLeli.

A secondary law in eonflict with the organic one 15 worth
nothing, and this is plain; but special fundamental laws fre-
quently form what is called the Constitution of a country,
and the laws referred to by Costa Rica belong precisely to
that class.

Recurring to the history of the United States, many decizions of the Su-

preme Court have declared certain laws nnconstitutional. 1€ sneh a law

could effect a repenl of the Constitution instead of being i\---‘f' a nullity,

there would be now no constitntional Government in the United States. 1t
is a misapplication of the result, and it needs only to be stated to demon-
strate that it is utterly untenable,

To the reasoning of the preceding paragraph suflicient
answer has been given in the foreoning commentary. The
misapplication of the result is not tu the reasoning of Costa
Rica, but in the artifice by which Nicaraguna wishes to im-
press the idea that the Constituent Assembly was nothing
else than an ordinary constitutional congress,and that funda-
mental organic laws of the State were secondary laws.
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But Costa Riea is at fanlt with her facts. The Constitutional Assernbly
aeted and claimed to act under the Constitution of 1838, us is shown in
numberless of its acts, among others the following ¢

g
“The Constitutional Assembly of the Republic of Nicaragua, in virtue
of its faculties,

#1. The public Exeeutive adminiztrations that, without any constitu-

(‘l(’(‘['(‘l'.‘ H

tional election, have ruled in some portions

f the Republic or in the whole

of it from June, 1854, until the installation of the present Constitution:
Azsembly are not considered legal administrations of the Republie, us they
were not elected according to article 7 and the whole of chapter VI of the
Constitution.”

Turther on the sume deerce says :

L1t is especially deelared that all contracts, treatics, concessions of laund,
and papers of naturalization, Government bonds, or any other contracts
lit or the public property of the nation made by the ad-
ministration referred to without authorization or approval by the legis-

engaging the cre

lative power are against what is established in article 5 and in sections 4,

, 9y 13, and 20 of artiele 109 of the Constitution, and hence are annulled,”
&6,

Deerce of the Constitutional Assemnbly, in its legislative character, approv-

ing the eaty of June 4, 1858,

P he Constitutional Assenibly of the Republic of Nicaragua, in exercize

I-:_' lemiglntive f: l‘l]'::l'-' '\‘..i|-l'\'\'! 'l‘.z 11 ]-"|.'|‘.'|-|-'|i_||'- rees:
tSole article. The treaty of limits celebrated in the city of San José on
the 15th of April of the prezent year, between the Minist

rs Plenipotentiary
General Don Mdximo Jerez on the part of this Republie and General Don
José Maria Cafias on the part of Costa Riea, with the intervention of the
Minister Plenipotentinry of the Government of Salvador, Colonel Don
Pedro R. Negrete, is approved.”

The new Constitution itself beeins with the following preamble, viz:

“ Lu the presence of God, we, the representatives of the people, fully and
legally anthorized by our constituents to veform the Constitution of the 12th
of November, 1838, decree and sanction the following political Constitu-
tion.”

And itz concluding chapter repeals the Constitution of 1838, viz:
Chapter XXIV,
¢ Article 105, % * * The Constitution of the 12th of November,

1838, is abolished and all laws not inconsistent with the present Constitu=
tion are to remain in force,”
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The decrees, instead of deelaring void ALL scts from 1854 to 1837, as is
asserted by Costa Rica, only annul such us conflicted with the Constitution
of 1838, und for the reason that they did so conflict.

The mention of a single fact will be sufficient to show that
the criterion of legality of the Constituent Assembly of 1858
was not the Constitution of 1838, and this fact is the fol-
owing : That the nullification made by it of all the acts of
the former Nicaraguan administrations did not include or
refer, according to the decree cited by Nicaragua, to the
administration of General Don 'ruto Chamorro, which was
based partially on the Constitution of April 30, 1854. If
this Constitution had no value, it 1s plain Lh] the Constitu-
ent Assembly would have not failed to nullify the acts of an
administration which had acted under its rule and which
was founded upon it.

Another fact is that upon the death of Sefior Chamorro
the I')\'rxcutiw\ fell legitimately into the hands of Senator
Don José Maria ]'::-[l'IL-[.I, who ..[' the [nu-i:fu;; and ruled
the country under the Constitution of 1854 until September
12, 1856, in which, by virtue of a treaty of the same date,
known to history by the name of the Martinez-Guzman-
Jerez-Urozeo treaty, the Government presided over by hnn
was dissolved. The acts of that administration, far {rom
being nullified by the Coustituent Assembly of 1838, were
expressly declared valid by decree of June 25 of the said
year; while, on the contrary, those of the administrations
of Senor Castellon and of his successor, Senor Castillo, who
ruled Niearagua under the Constitution of 1838, from June,
1854, to September 12, 1856, when \‘hr\ dissolution thereof
also took place, were declared void. This proves that in
the conflict of Constitutions and Governments in Niearagua,
the idea of I(“hll ty was rather on the side of the Coustitu-
ton of 1854 than on that of the Constitution of 1838, be-
cause the latter was, more than anything else, the flag of a
revolution. DBoth Walker and Rivas claimed that they ruled
by virtue of the Constitution of 1838, and everything done
by them was annulled.
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The fact is that Nicaragua was a chaos from 1854 to 1857,
and that the Constituent Assembly was dictatorially con-
voked to re-cstablish order, and that the powers vested in it
by the people of the State were unrestricted.

How, then, did the Constitution become lost?  The revolution of 1854
had been suecessfully put down, the rightful anthorities under the Consti-

tution had maintained its integrity, and had driven out of the territory a for-
cign invader. Internal commotion and invasion had demonstrated that
contineeneies micht arise, as they had already arisen, that made it desirable
to amend, alter, nnd add to the National Constitution. Suel has been the
hiztory of all constitutional Republies,  The Constitution of the United
States contains twice as many amendments as original articles. Nearly

every State in the United States has had two or three new Constitutions, but
in the United States, as in Niearaoua, the old renmined in force until the

new took effect. The people might have rejected the Constitution of 1858
when it wis submitted for their suftraces, Iad they done so would Niea-
e have hean swithont econstitutional Government ? No thouehtful

person would claim any such thing.

[t is a fact of public notoriety that the revolution of 1854
had for its object to destroy, both the Constitution promul-
gated in that year, and the administration of Serior Chamorro
which was based upon it, the banner of the revolution being,
as has been stated, the Constitution of 1833, If, as claimed
here by the defense of Nicaragua, the revolution of 1854 was |
successfully put down, the conclusion might be reached that
the legality of 1838 succeeded thereby in securing its triumph ;
under a historical point of view, the defense of Nicaragua
has been written.

The errov is here reiterated and insisted upon that the
Constitution of 1858 might not have been ratified by the
people, and as this error is the foundation of the argument

but this is not entirely true, and shows how inaccurately,

it becomes necessary to denounce it again, and request the
defense of Nicaragua to take the trouble, in order to dispel it
from its mind, to read the decrees dated on the 21st and 23d
of August, 1838, providing for the manner, time, and cere-

4
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monies for the swearing to of the new constitution and
making no mention at all of the ratification of thesame by
popular vofe.

ew argument advanced now for the first time by Costa Riea,
In all the diplomatic correspondence herctofore had and all the doubt ex-
pressed on the validity of the treaty never hus it been befors claimed that
the Niearaguan Constitution of 1835 was not in force, The mere

of it iz a proposition that ought not for o moment be admiticd by Nicaragua ;
it is an intervention as to her internal affairs by a foreign government that
oucrht not to be tolerated; but Nicarngna, anxious to maintain her friendly
relations with her sister [Republic and conzcions of the strength and integ-
rity of her ease, has not sought to evade any izzue made by Costa Rica, even
thoush it be one that ought not to he admitied or considered. She has pre-
ferved to meet and overcome her arguments irrespective of their impropriety,

and to lay bear before the arbitrator the very merits of the controversy.

What the defense of Costa Rica has held is that the
recoime under which the treaty of limits was ratified, ex-
changed, and exccuted was not a regime of full constitu-

dictatorial char-
acter, in which the Kxecutive Power and the Constituent

tional legality, but a transitory one of

Assembly exercised without limitation of any kind the
sovereign power of the nation; and this fact is so super-
abundantly demonstrated that in reality it would be idle to
insist any longer upon it.

And it Nicaragua feels sensitive, as it seems, because Costa.
Rica analyses the Nicaraguan institutions contemporary
with the treaty, the fact is to be noticed that Costa Riea has
only made use of her right, and that Nicaragua is the one
to be blamed for it, owing to her atlempt to break a sacred
and inviolable engagement.

Inorder to maintain this claim Costa Kica quotes largely from ¢ Walker’s
War in Nicaragna,” and secks by expressions found therein to prove that
the Republic was in a state of chaos. It is earnestly urcod that the assertions
of a filibuster who had sought by force to overturn the Government of the
State, and who, having been driven out of its limits, was prepaving for
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another expedition against its peace and safety, are not to be treated as his-
torical facts and oucht not to be so eited.  Walker, in his effort to draw to
his support an invading expedition, wrote the work referred to as a justifi-
cation ot his unlawtul purpose and to induce others to join him in his con-
terplated expedition.  Undoubtedly he pictured Nicarngna in a state of chaos
and hopeless anarchy and himself as rather of henevolent motive and purpose

» to establish a government there. e desired to convert his law-

3ok
1n seeKl

nto meritor ones, Hizs conduct was eontrary to the

civilized nations, and he paid with his Life the penaity of his unlawful pro-
ceedings,  ITis exccution received the approval of the civilized world. e
stands ns a condemned eriminal under internntional law, and his declara-
tions in defense of his erime are not admissible, nor ought they to be con-

sidered in an international arbitration.

[t seems to be the fate of the defense of Niearagua to be
at fault with its facts, and to place Costa Rica in the neces-
sity of correcting its errors at every step.  Ilere, for instance,
the idea that the historical
narration of the Nicaraguan revolution of 1854~1857 made

in the argument of Costa Rica is based upon the work

the said defense seeks to impress

of Walker, “The War of Nicaragua,” forgetting that the
defense of Costa Rica by note made at the foot of the said
narration in chapter I, part 2, of ils argument expressed
itself in this way:

“This statement is based upon the facts reported by the
offieial press of Nicaragua, the ‘Anuario de Ambos Mundos,’
and ‘ The Iistory of the Nicaraguan War,’ by Walker.”

Therefore, the bases of the narrative consists principally
of authentic documents published officially by the press of
Nicaragua, then of the statements published by one of the
most serious diplomatic Reviews which existed af the time
in which the events took place; and, finally, of quotations
from the “ War of Nicaragua,” by Waller, which was cited
in further eorroboration of the truth.

All the statements in regurd to which the econtemporary
official documents, the diplomatic Review, and the book of
William Walker agree, have to be taken as indisputable in
point of truth ; and all that has been said by Costa Rica ap-
pears, furthermore, supported by the authority of the histor-
ical works of Gerénimo Perez, a Nicaraguan writer, ex-See-
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retary of the Treasury of that Republic and ex-Secretary of
the Legation of Nicaragua in Washington.*

Rather than oceupying itself in making a picture of
Walker the defense of Nicaragua ought to have shown the
incorrectness of the facts set forth; but, asthis was impossible
for it, it chose what was more convenient, and andertook that
picture. It may be taken for granted that everything said by
Walker was untrue; butstill thestatementsof theofficial press
and of the diplomatic Review remain standing. If Walker
had an interest in finding justification of his Vandalic enter-
prise, neither the official papers of Central America, nor the
“ Revue des deux Mondes,” nor Gerénimo Perez were organs
of the filibuster, and they all are in accord with the narra-
tive made by Costa Rica.

Lt is further urged that the use of the words, in the approval of the treaty
of 1838, ** Tn virtue of its legislative f'uuultio ” by the Cons umtmmll As-
semnbly were erroneous and have been productive of all the controversy.
That they were not accidentally or erroneously used iz proven by the fact
that the Constitutional Assembly possessed the facnlties uf'An ordinary leg-
islature. 1t was in this latter capuc

y only that it poss uny right or
power whatever to approve a trealy, In its eapacity a5 a constitutional
assembly its powers were restricted to proposing amendments to the oid
Constitution of 1838 to be submitted to the people for theiv ratification.
This form of expression was then nol only entirely and strictly correct, but

its omission would have left the proposed approval of no force or etfect what-
ever, These words make the claims of Nicaragua inlinitely stronger.

The Assembly which approved the treaty of limits did
not actas a Legislature or a Constitutional Assembly, but as a
constituent body, and so it itself declared in the heading of
the decree of approval, which begins with these words:

“The Constituent Assembly of the Jw{ ublic, in use of the
legislative powers vested in it, decrees,” &e.

# Memorias para la Historia de la Revolueion de Nicaragua en 1854; Me-
morias para lu Historia de la Campafia Naecional contra el Filibusterismo,
1856 y 1857.




53

If the expression is found there that the Constituent As-
sembly acted inuse of its legislative faculties, that only shows
that, in its opinion, in approving the treaty it did not enact
a fundamental organic law of the State, but an ordinary
law ; and this opinion of the Constituent Assembly is to be

> given all the force of an authentic interpretation, having,
like all others made by the legislator himself, the character
of law, and constituting, therefore, the most peremptory
possible exception against the subsequent pretensions of
Nicaragua.

What Costa Rica has said and still maintains is that if
the phrase “ legislative faculties ” would not have been found
in the decree of approval of the treaty issued by the Assem-
bly, the present controversy would not have existed, be-
cause Nicaragua would not have had the opportunity of
making this aroument. Tt is, therefore, clear that the whole
of the present question turns on the use of one word ; and
the construction to be placed on it in case of doubt could
never be in the sense that the obligation contracted would
produce no effect. That construction has, necessarily, to be,

y on the contrary, in accord with the principles, and in a
sense much more in harmony with the clear intention
plainly expressed by the parties.

The error that the Constituent Assembly of 1858 had only
authority to frame a Constitution and submit it to the peo-
ple has been sufliciently refuted.

Costa Rica has never said that the expression used by the
Constituent Assembly in approving the treaty of 1858, “ by
virtue of its legislative faculties,” was or was not erroncous.
What Costa Rica has remarked is that the whole of the
present contention rests under the reasoning of Nicaragua
upon the use of one word, to such an extent that if the said
word is set aside the whole question disappears at once.
Strike out the word “legislative” from the decree approving

- the treaty, and the whole building raised by Nicaragua will
fall to the ground.

I & EU e —
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Nicaragua argues that the said word is sacramental, and
that if omitted would have left the approval without foree
or effect. This argument is unsound, and the proof thercof
can be found in the several laws enacted by the same
Constituent Assembly, in which the word in question was
omitted, and which reads as follows: “The Constituent
Assembly of the Republic of Nicaragua decrees,”
pages 1 and 10 of the Collection of said laws)

[t seerns to be tiresome to rectify again the repeated error
of attributing to the Constituent _\aneml)l) of 1858 the ex-
clmi\'e character of s Constitutional Assembly, or ordinary
Legislature, with faculties limited to submit to the people fm
.1':m[u ation the amendments to the Constitution which might
prove to be necessary. ‘The constituent character of the

&e. (See

Assembly appears from the decres of its convocation, from
the one of its installation, and from each of the one hun-
dred and five deerees contained in the eollection of iis acts,
in none of which is the Assembly given any other name
than that of Constituent Assembly of the Iiepublic of Nica-
ragu.

[f that Constituent Assembly of 1838 expressed that it
had used ifs legislative fucuities in approving the treaty, it
was because, 1n its own opinion, it was not making by that
act fundamental or organic legislation, and this is what
Costa Rlica has held at all times and is in harmony with the
principles of the publie law of Niearagua.

Sut if it was required for the validity of the treaty that
the approval thereot should have the character of funda-
mental law, that character was acquired by it through the
fact that the approving body was a constituent one.

Fifth.—The Constitution of 1838 was not affccted by the trealy of 1858,

The argument adduced by Costa Rica in support of this position seems to
rest upon the theory that the Constitution of 1838 did not define a boundary
between Nicaragua and Costa Rica, but rather left the arrangement of
boundaries to be subsequently made, and that the Constitution itself was
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not complete until the treaty of 1858, whieh then of its own foree became
an amendment, or rather the completion, of the Constitution, and also
claims that the boundaries of the State were to be secondary rather than
fundamental laws, It is further urged that as the boundary was in dispute
it could not be determined by a constitutionnl provision, but ouly by some
act to which Costa Riea should be purty or in which she should acquiesce.

The Constitution of April 8, 1826, eliminated from the
territory of the State of Nicaragua, the district of Guanacaste,
and with thisthe question, which for many years has engaged
the attention of the Governments of Costa Rica and Nica-
-agua and of the nations friendly to both Republics, was, or
at least ought to have been, closed,

In 1838, however, the idea sprung up in Nicaragua to
reincorporate Nicoya into her territory, and as the Nicara-
guan Constitution promulgated in that year could not, as it
had been desired, settle that point finally, the following pro-
vislon was written 1n 16, to wit:

o 'Hll:})('JHH(LH‘EI‘-%‘~‘.'i”l l]](: huhh'—l'hl_‘_{ -;“:‘:ilil'* H;'l:'-l.[ be IIIfIi'!_{I'-i
out by a law, which shall be made a part of the Constitu-
tion.”

All arrangements about limits were therefore postponed
and left to be made by some future or Logi

inary Leg

gislature
v means of a law, which, althouch ordinary in its char-
by means of a law, which, althoug! linary in i ]

3

acter, should, however, become at once a part of the Consti-
tution. [t is for this reason that Costa Riea has held ‘that
the settlement of limits herein referred to was not under the
Constitution of 1838 a subject for fundamental bul second-
ary law, and that the treaty by which the said settlement
was accomplished, far fromn wounding the Constitution, filled
a void which had been left in it. ;
The exactness of this remark is sclf-evident.

1

\

he strength of this lntter position is wenkened, if not totally destroyed,
by the assertion in the same chapter that Costa Rien in all her Constitn-
tions has fixed her boundaries, thus elaiming for Costa Riea the richt to do
by constitutional provision that which is denied to Niearngua, The differ-
ence to be noted in this regard between the Constitutions of the two States
is that while Nicaragua in all her Constitutions has fixed the same boundary
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in each, to wit. the imit of the Spanish province of that nawme, Costa Rica

has ehanged ber desienation; and while her Constitution of 1 fixed the
Rio Salto as the divisional line, which left the whole district of Nicoya,
Lake Niearagua, and the San Juan river within the limits of Nicaragua,

and whieh Nicueacun insists is and was the trae boundary, her luter Consti-

tutions have claimed the district of Nicovs and a part of the San Juan
river. If Costa Rien abided by her boundaries defined in her Constitution
of 1825 there would be no controversy, for that boundary coincides with

thie Constitution ol Nicaragun,

Costa Rica promulgated her first Constitution on January
21, 1825. The district of Nicoya does not appear in it as a
part of the territory of the State for the simiple reason that
the decree by which the said district was annexed to Costa
Rica was not issued by the Federal Congress of Central
America until the 9th of December of the same year—that
is, three hundred and twenty-one days after the promulga-
tion of that Constitution.

Four months, less one day, after the annexation of Nicoya
to Costa IRica, Nicaragua, by order of the ederal power,
enacted and promulgated her own Constitution of April 5,
1826, and by it the district of Nicoya was eliminated from
her t\"l‘llLfH\'

As to the San Juan river the Costa Rican Consiitution of
1825 is elear: the mouth of that river marks the northern
limit of the Republic on the Atlantic side. This declara-
tion is not, by any means, contradicted by the Nicaragnan
('on:'-;.titu_hon of April 8, 1826, which, on the contrary, scts
forth that the free and constituted State of Costa Rica was
the boundary of Nicaragua on the southeast.

Subsequent to the annexation of Nicoyva the Costa Rican
Constitutions marked as limits of the State on the side of
Niearagua the La Iflor river, the southeru shore of the Take
of Nicaragua, and the San ,Ju;m river.

And when the question about limits was ended by the
conclusion of the treaty of April 15, 1858, the frontiers
established by this treaty were the ones always set forth in
all the Costa Rican Constitution, subsequently promulgated,
of 1859, 1869, 1871 and 1882
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The Nicaraguan Constitution of 1838 lefl, as has been seen
before, to an ordinary Legislature to be convened afterwards

the determination of the frontier on the Costa Rican side; buf
the Nicaraguan Constitution of 1858, which was promulgated
subsequently to the freaty of limits by the same Constit-
uent Assembly, which gave its approval to the latter, ex-
pressed ttsell as follows:

“The laws on special limits form part of the Constitu-
tion.”

The treaty of limits, which was a Nicaraguan law, be-
came incorporated into the Constitution.

The above is the explanation of the changes which, in re-
card to the determination of limits, has been noticed in the
Constitutions of Costa Rica and Nicaragua.

Costa Riea could not be asked, after the annexation of
Guanacaste, to abridge her rights and restriet her territory
to what she owned before it, much less when the said an-
nexation was not her worlk, but the result of the free and
spontaneous will of the people of that distriet, sanctioned by
the Republic of Central America, consented to by the Con-
stituent Nicaraguan Legislature of 1826, and affirmed by an
international treaty.

Should Nicaragua willingly give her assent to the action
taken by the Supreme Federal Power and by her own Con-
stituent Legislature of 1826, all of it corroborated by the faith
of a treaty, certainly there would be no dispute.

Article 15 of the Constitution reads as follows :

“ Article 15, The territory of the State extends at present from west to
east from the River Del Salte, which divides it from that of Nicaragua, up
to the River Chiriqui, the boundary of the Republic of Colombia, and north
and sonth tfromone to the other sea, the iimits being on the north the mouth
of the San Juan river and the Eseudo de Veragnas and on the south the
mouth of the River Alvarado and that of the Chiriqui.”

This can be answered by exactly the same remark as was
made to the immediately preceding point.
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T'he theory that the laws concerning special limits became of their own
foree incorporated into the Constitution of the State is untenable, for it isat
war with the fundamental doctrines upon which constitutional provisions

Costa Rica has not held for a single moment the general
theory that the laws concerning special Hmits became of
their own force incorporated into the Constitution of the
State. Such a doctrine, whether tenable or untenable, has
been neither invoked nor repudiated by Costa Rica.  What
she maintains is that article 102 of the Nicaraguan Consti-
tution of November 12, 1838, provided that the boundaries
with the bordering States should be marked out by a law,
and that this law should be made a part of the Constitution.
That this assertion is perfectly true and correct can be shown
by only looking at the text of the Constitution itself.

The theory may be tenable or untenable as a matter of
principle, but whether tenable or untenable it was the law,
nay, the fundamental law, of Nicaragua.

[t may be granted that secondary laws, enacted by ordi-
nary legislative assemblics, cannot in general be raised to
the category of fundamental or organie laws, but if they are
enacted in pursuance of an order of the Consfituent Legis-
lature for the special purpose of filling a void which was left
in the Constitution, with the understanding that as soon as
they were enacted they would be considered as a part of the
Constitution, there is no difliculty in principle to accept
that this happened with them; and so, indeed, it hap-
pened with the treaty of limits, which, as soon as it ac-
quired legal existence, was raised to the rank of funda-
mental law, a character which was subsequently given to
it by virtue of the provision of the new Constitution of
1858, setting forth that the laws on special limits are made
a part of the Constitution.

Of what force would constitutional provisions as to the method of the
amendment of the Constitution be if any legislature could amend it in so
important a particular? And to carry this claim to its fullest extent, as
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contended for by Costa Rica, the amendment of the National Constitution
could be effected by the simple concurrence of the President of the Republic
and a foreign power. Jurisdiction over the whole State could thus be ceded
to aforeign power by thenct of the Kxecutive, and a power greater than that
possessed by the sovereign in an unlimited monarchy would by this means be
wnh‘llu? upon the president of a constitutic \xml republic. Hn\\ cou d the Re-

public exist should su The people of the
sorpards o .;ul--l tl

h a power be recogniz

s0 jealous of their r idment
of their Constitution
considerately made. They required that o second Legislafure should act
upon the amendments before they beeume part of the Constitution, thus
practically reserving to themselves, in the election of a second Legizlature,
the sunction of the change. Tt removed the right of a legislature to con-
summate aun alteration of the fundamental chart, and after all these carcful

that they plac nmner

1d be hastily or in-

to puarantee that no :.uw!'ldn.vnt i

provisions it is now argued that they were all in vain ; that all was nugatory,
and the Constitution was so delective and so different from what it was in-
tended to be that it contained within it the elements for its easy destruction ;
that the Fxeeutive power was so great that without consultation with or
sanction of any one, the whole State could be handed over to a for,
and disappear from the nations of the world. 1t needs but to st
sults to refute the argument of Costa Rica on this point

ign power

¢ such re-

It has been already demonstrated that the treaty of limits
was not intended to amend the text of the Constitution, but
to complete it, in pursuance of the provision made by the
final part of article 2 of the said instrument.

The treaty was not concluded between the President of
the Republic of Nicaragua and a foreign power, but between
the said foreign power and the Republic of Nicaragua her-
self, fully and sufficiently represented by her two Supreme
Powers, namely, the Ilxecutive and the Constituent and Leg-
islative.

There was no alienation of territory on the part of Nicara-
gua, who, on the contrary, acquired sovereignty on the isth-
mus between the La Flor river and the center of the Bay of
Salinas, and also on the southern shore of the Take and on
a portion of the right bank of the San Juan river; but even

-anting that such alienation had taken place the public
Powexs of Nicaragua, Constituent and FExecutive, could have
done it validly.

Lverything else in the passage now commented upon con-
sists of mere generalities, and needs not to be answered.
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When the Constitution fixed the houndaries of the State and provided

that laws abont speeial limits should become part of the Constitution it em-
phasized the necessity of their beine added by amendment in the constitu-

l t

foree to the position muintained by Nicaravrna.

tlonnl way, w his latter elause, ins

ad of weakening, adds strength and

The Constitution of 1838 marked, as was natural, as limits
of the State of Niearagua those established by the Constitu-

tion of 1826, and if the phrase “the laws on special limits
shall form part of the Constitution ” was written in it, it was
in the hope that the territory of Nicaragua might be en-
larged in consequence of the arrangements undertaken with
the State of Costa Rica, as it indeed happened by virtue of the
treaty of limits of April 15, 1858.

To claim that the above-inserted phrase means that all
future laws in regard to limits could not be incorporated
into the Constitution until acquiring the character of con-
stitutional amendments through the performance of the for-
malities and requisites established by the same Coustitution
for such amendients, is to claim precisely the contrary of

what the phrase expresses.

The boundaries of Nicaragua were fundmmental, not zecondary, laws,
They were counstitutional provisions.  Thev, of sll other provisions, were
necessary for the preservation of the State; the most hmportant to be
sacredly guarded; for if one mile of her territory could be alienated the
whole of the State conld be, and the sovercion power, instead of being re-

served to and vested in the people, would have passed from then.

This paragraph rests upon the error that the demarkation
of the border line between Costa Rica and Nicaragua was
and had to be the subject of a fundamental law ; but this
error cannot prevail agaiust the language of that provision
of the Constitution of 1538 which has been so often quoted,
namely: “ The boundaries with the bordering State shall be
marked out by a law which shall be made a part of the Con-
stitution.”
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Nor is the argument founded upon the arbitration under the treaty of
1860 with England sufficient to show that the laws of limits were secondary
laws and not constitutional provisions.  An arbitration is a vastly different

matter from a treaty, but yet that arbitration did not ¢hange the boundaries,

cuty over
the Mosquito country, it really extended the then existing sovereign power.

g

and although it limited to a certain extent the absolute sovere

The preceding paragraph contains, as shown by its lan-
| ]'I'I’_“\'! to
modified the sovercignty of Nicaragua over the Mosquito

guage, the admission that the arbitration ther

Territory, and this is enough to show that, according to the
public law of Nicaragua, no counstitutional amendment is
required for the celebration of international compacts by
which the sovereignty of the State over the territory might
be modified.

In further support of the treaty of 1858 Costa Rica

was freelv entered into, and, second, that its effect was to deprive Costa

Rien 1at £he had possessed up to that time, in effect claim

that the treaty was prejudicial rather than beneficial to Costa Riea.

Both facts are correct and have been fully proved in the
“Argument” of Costa Rica.

I'irst, as to the absence of force or coercion in making the treaty. 'To

support this theory certain dispatches are given for the purpose of showing

that friendly negotintions were heing condneted prior to the o

sration of
the treaty. It is conceded by Nicaragua that she was anxious to avoid hos-

tilities with Costan Riea at that time. The assistance that Costa Riea had

rendered in the war just then closed was appr , and the most kindly

feclings were entertnined towards her. In addition to this the war had
strained the resources of Niearagua to their utinost, and she was ill-equipped
to engage in another strugele. It has always been the source of profonnd
regret that such a time should have been chosen by her friend and ally to

renew, under menace off war, the boundary discusszion, and while not con-

tending that this condition of atfuirs would avoeid the treaty it constitution-

ally ratified, reference is made thereto to cancel the persuasive character of
an argument as to the validity, based upon the allegution that full and free

consent was given.

The Costa Rican “ theory” is correct and has been proved.
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The negotiations were becun after hostile armies had entered the terri-
tory of Nicuragua and war wus imminent.

On the 19th of October, 1857, the following decree was made by the Gov-
ernment of Nicaragua:

“Whereus the concessions made by the Government of the Republic have
: and fo prevent the

not been sufficient to arrest Costa Rien in her desia

ekt :
hostile operatic -

ns which she has carried into effect with the
be

1 Juan

priating the River San Juan, the lake, and the
del Sur and La Virgen so that the line of tra

her dominion, &c., * ¥ % Nicaragua aceepts §

181t might remain under

1e war made agninst her
by the (fovernment of Costa Rien,” &e.

On the 22d of October the Governor of the Departrent of Rivas issued o
proclamation of the following import:

¢ Whereas our gratuitous enemies of the neighboring Republic of Costa
Rica have commenced hostilitiegagainst us with no other pretext or motive
than the desire of taking pnssession of our most important military post and
the principal commercial routes of the Republic, endeavoring to deprive us
of these advantages, which we possess Ly indisputable right, to benefit them-
selves exelusively through the most scandalous usurpation, &e., considering
that this departinent being near the frontier is likely to be invaded at any

moment, &e., I deelare traitors to the country whomsoever in any manner,
directly or indirectly, lends any help to the Costa. Rican forces,”” &c.

The Constitutional Assembly, in its legislative capacity, on the 26th of
November, 1857, gave the following decree:

tArticle I The war which the Government of Costi Rica wa
Niearagua by occupyine and retainine by foree an important portion of her

es acainst

territory and taking possession of her routes of commeree, threatening her
military posts, and appropriating the lake is 2 most unjust one; iu conse-
quence Niearaguan makes use of her right to repel this aggression as far as
the laws of war permit.”’

The treaty of 1838 itself confessed this state of affuirs £o exist in its very
first article, wherein regret is expressed that they were about to fight on the

subject of these boundaries.

Costa Rica had just rendered Nicaragua the eminent’

service of liberating her from foreign domination, but the
civil war which had brought about the filibuster invasion
was to commence again with all its horrors. Costa Rica
had by her efforts snateched from the hands of Walker the
line of transit which was under those circumstances the key
of Central America. The danger of a fresh invasion was
imminent, and to abandon at those moments the line of
transit would have been the greatest imprudence. Nica-
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ragua had not the means to defend it. The peace of Central
America depended upon the proper custody of the San Juan
river, and that river was at that time wholly, as it is now
partly, common to Costa Rica and Nicaragua. Costa Rica,
therefore, threatened by Walker, could not yield to the in-
sinuations of Nicaragua and abandon the important ntili-
tary positions which she had conquered.

But that occupation had not for its object to injure in the
least the rights of Nicaragua, and as far as Costa Rica was
concerned it was, instead of beneficial, a very heavy burden,
as shown by the fact that Costa Rica turned her eves to the
other Governments of Central America and asked for their
assistance by means of men and money, or at least the latter,
for the preservation of the positions which she at the ex-
pense of great sacrifices held in her possession to the com-
mon benefit of all the allied governments.

This was true to such an extent that Costa Rica set forth
in her last ecirecular that if no assistance was given her, as
justice demanded, for the preservation of the military posi-
tions above named she would see herself in the necessity of
abandoning them, beecause her treasury could not bear that
burden alone, and that if that was the case she would burn
or destroy the steamers with which she guarded the river to
avoid their falling into the hands of the enemy.

This action of Costa Rica, perfectly justifiable under those
circumstances of common danger, was taken by Nicaragua,
almost blinded by the question of limifs, as hostile to her
Tights, and by virtue thereof she declared war on Costa
Rica.

Costa Rica, conscious of her justice and her strength,
instead of answering her neighbor by waging war against
her, addressed a circular to the other Governments of Cen-
tral America, so as to obtain, in a kind of family mesting,
the adjustment of the questions between two members of the
family which at that moment might be productive of fatal
results to the whole of Central America. The voice of Costa
Rica was heard, and owing to the generous mediation of the
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Salvadorian Cabinet all those questions were settled by the
treaty of April 15, 1858.

But when the said treaty was initiated the relations between
the two countries were already cordial, and Costa Rica found
herself fully satisfied with the demonstrations of joy made
in Nicaragua when the Public Powers of that nation and all
her pm[,\r\. secame persuaded that Costa Rica did not aspire
to impose upon them by foree of arms a treaty of limits,
but merely wanted to set at rest forever the old differences
between the two countries by pacific means and in a Central
American Diet.

The treaty was signed on the 15th of April, three months
and one day after the proclamation by the Constituent As-
sembly of Nicaragna of decree no. 17, of January 14, 1858,
directing that lCl]glOIln festivities should be celebrated in
all the towns of the Republic in thanksgiving to the Al-
mighty for the re-establishment of peace with Costa Rica.

And as this is a historieal point, leave will be granted to
mention here the manner of compliance which the Executive
Power adopted by its decree no. 213, of the 16th of Janu-
ary, to carry the decree of the Assembly into effect. I
following is the language of the Execntive decree just men-
tioned:

Decree no. 213, of January 16, 1858, appointing the 2d of Feb-
yruary to celebrate veligious festivities in thanksgiving for the
re-establishment of peace between Nicaragua and Cosla Rica.

The President of the Republic of Nicaragua to the inhabit-
ants of the same:

In use of the faculties vested in him by the legislative
decree of the 14th instant, ordering religious festivities to
be held thanking the Ahmg ity for the re-establishment of
peace, decrees:

Article 1. The 2d of February next is herecby appointed
for the purposes of the decree of the 14th instant, above
cited. }
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Article 2. The Vicar General and the acting Bishop of the
diocese shall take such steps as proper in order to cause a
solemin mass to be celehrated in the Holy Cathedral on the
above said date in thanksgiving to the Almighty for the re-
establishment of peace, the said mass to be attended by the
ecclesiastic 1“_‘_‘|I1[|Ll['il'-‘* and venerable L'.ln'!';;_'_\‘.

Article 8. The curates of the respective parishes shall cause
a solemn wmass to be celebrated on the same day in their re-
spective churches.

Arvticle 4. ALl the authorities and officials, whether eivil,
military, or of the freasury, shall attend this solemn mass at
their respective residences.

Article 5. The prefects, under prefects, and alealdes of the
towns of the Republic and the military governors and com-
wandants of places shall cause the most approved demonstra-
tions of public rejoicing to be made in their respective jurisdie-
tions on the day of the relicious festivities, and in the places
where more than ong authority exists they shall proceed
altogether by common agreement.

Artiele 6. The expenses incurred by this public rejoicing
shiall be defrayed in this capital by the treasury and in all
other eities and towns by the municipal tunds. The gon-
powder to be used for salutes ordered by military authorities
shall be supplied by the national magazines.

Article 7. The prefects in the chief towns of the depart-
ments, the under prefects in the places of their respective
residences, and the alealdes in their own towns are required
under their most striet responsibility to see that the present
decree 1s faithfully complied with.

Article 8. Let it be communicated to whomsoever it may
be proper.

Given at Managua on the 16th of January, 1858.

AGUSTIN AviLez.

To say after these antecedents that the treaty of limits
was rather traposed upon Nicaragua by Costa Riea by force

5
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of arms is the extreme of absurdity, and for this reason
that point will not be touched any more in the remainder
of the present paper.

Second.—That Costa Rica lost territary by the treaty.
Y /

If the elatm of Costa [iea in this reonrd was well founded—that is to
gay, il her boundaries were withdeawn towards the south by the operation
and effect of the treaiy of 1838 —it would be an additional arcument to

encthen the elaim of Nicarazua that her constitutional reguircments on

the subject of boundaries must be observed.
It was 15 necessary to submit the treaty to the approval of one and the

ratification of another lecislature if the territory was incre

wed as though it

had been diminished, for in cither event the text of the Constitution was

changed, and the fiet of adding tervitory might be even more objectionable

than dizposing of it.  The test was, were the boundary lines chaneed 5 and

if changed if mattered not whether a valuable or a valueless distriet was lost

o viduable or valneless one wained,

In the effort of the defense of Nicaragua to find out rea-
sons with which to destroy the treaty of limils 2 new one
is set forth in this place which had never been brought out
before and which 1s futile enough as to tempt one to leave it
unanswered.

That new reason is that if Costa Rica lost territory by the
treaty of 1858 and Nicaragua gained it the acquisition of
territory thereby made was illegal, as in opposition to the
Constitution, the text of which conld not be lawfully changed
whether a loss or gain took place.

While most of the legislations prohibit those whe have
not the free administrations of their property from alien-
ating it without certain requisite formalities, not one can be
found which forbids them from acquiring the same by law-
ful means, because in law to alienate and to acquire are not
the same thing.

And what happens under private law also happens under
international law. There is no nation which is forbidden
to acquire new dominions, and if the principles invoked by
the defense of Nicaragua were true, the governments of the
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great powers which have made acquisitions in Asia, Africa,
Oceaniea, &e., should be compelled to give them up, besides
being subject to just blame and impeachment for violating
the constitutions of their respective countries.

Lt the eluim of Costa Rica is candid she ought not to oppose the treaty
being declared invalid, for Nicaragua does not wish to deprive her of any
territory that belongs to her, and here now urges thui the invalidity of the
treaty be declared to give Costa Rica an fapportunity to present her claim
and have awarded to her any territory that she has been depmived of by the
treaty of 1858, Nicwragua lins no desive to retain any terrvitory that is not
rightfully hers, and if a treaty of such doubtful authority stands between

Josta Rien and the reclamation of a portion of her rightful possessions it
onght not to be permitted to remain.  The meanz are provided by the treaty
of 1886 to adjust the boundary line, and before an arbitrator jointly chosen
by both countries Costa Rica need not fear but that every rightful elaim will

be awarded her,

That Costa Rica ceded a portion of the territory of Guana-
caste, and also a portion of the Costa Rican territory which
had never corresponded to that district, is a faet of publie
noloriety.

Nevertheless, the treaty of 1858 is upheld as being valid,
because a vehement aspiration of Costa Rica has always been,
as it is now, to maintain with the other States, and especially
with her neighbors, the most perfect friendship. She owes
the progress which she has reached to her interior and ex-
terior peace. Iler domestic troubles have lasted a day, and
on the following morning public order has been invariably
re-established.  She has only had one exterior war, and that
was the one which she declared against William Walker to
save Nicaragua from foreign yoke.

Costa Rica wishes to coneentrate her forees in developing
her own resources by means of labor, and feels anxious to be
disembarrassed from questions which, like that of limits, if
reopened, would have to absorb the whole attention of her
Government and deviate her from the road in which she is
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now thoroughly engaged—that is, the development of the
wealth of the country.

This 15 the reason why Costa Rica sincerely desires that
the treaty of 1858 be held valid,  An additional reason for
Costa Riea to “I'H]]u:y' maintain her }'ig_"ﬂh‘ 15 to cause Nica-

1

p!n‘-cﬂ;__;r-:[ faith.

ragua to be true to her

At this point Nicaragua might rest her ease without attempting to demnon-
strate the ervor of this claim that Costa Rica's territory was reduced 5 but,
much ¢ifort has been made to sustain this preiension, a short review of the
argument adduced might be proper.  In the caze of Nicarugua (page 10) are
found quotations from the original titulo from King Philip IT of Spain to
licentiate Juun Cavallon, and the swme titulo is cited in the case of Costa
Rica (ehaptey LI, part l) to sustain her pretensions to the ownership of the
that
the quotation is not from the pranting clause of the titulo, but froma recital
1“ ) reelles r"""'l L|| “,:,.

made cortain discoveries ; and, further, that in o

Desaguadero.  An examination of the titulo, however, demonstrates

in nndic oo of the =

tain part of the territory

he has been informed of the condition of the natives, and then avers that, in

conscquence of his zeal, ete., o certuin grant of a territory deseribed is made.

The granting cluuse of the titulo is cited by Nicaraguan, and the recital,

which does not de rritory granted, scems to be relied upon by

C

port her elain,. That such

stn. Rica to s not the graut it is only nec-

e==nrv to read the whole of the titulo to determina,

The historical part of this question has been discussed to
such an extent by Costa Rica that in reality there is no need
to dwell again upon it, much more so when such a historical
disquisition is not the objeet of this controversy.

[n answer to all that Costa Rica has written in regard to
is point, supported by innumerable documents on file in

th
the archives of the mother countryv and by the writings of

A
(1
b
4]

el mmrwl histo xmm.‘i-nuulhr\ ning the conclusions which are
derived from the said autheutic documents, Nicaragua comes
and muk(:n the poor zmd subtle distinction between the
oranting clause of one of the documents exhibited by Costa
Rica and the recital made in the same in anticipation
of the grant, as if both things were not a part of the same
document, or asif it were not necessary to consider the whole
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of the said document to discover what was indeed the Royal
will.

The distinetion cannot be more subtle; but, even grant-
ing for one moment that it has some value, would it have
any efficiency to destroy the other documents on which the
defense of Costa Riea is founded ?

Again it iz azserted that the Spanish Cortes annexed Nicoya to Costa Rica
in 1812, but no proof is adduced to sustain such a elaim, and it is refuted
not only by the quotations eited by Niearagua in her case, but also by
s in 1825
directed that Nicova be separated from Nicarnaun and annexed to Costa Rica.
Why separate

the fact that Costa Rien introduces proot that the Federal Congr

it in 1825 it it was not then a part of Nicaragua ?

Nicaragua denies the partial anuexation of Nicoya to
Costa Rica, which took place in 1812. As this is not the
moment to discuss in exfenso the question of limits between
Costa Rica and Nicaragua prior to 1858, it will be easily
understood that Costa Rica is not willing to exhibit prema-
turely all the documents which are in her possession; buf
in order to satisfy in part the desire of Nicaragua to become
acquainted with those documents, Costa Rica appended to
her “ Reply ” to the argument of Niearagua under no. 2, a
document which establishes in the most conclusive manner
the fact of that annexation—a fact which, on the other hand,
is of historical notoriety.

Nicoya and Costa Rica appear to have formed, as far back
as in 1670; only one political community, and so it is proved
by the following document:

Letract from the Minutes of the Lllustrious Corporation of the
City of Cartago, in regard to taves due by the District of
Nicoya.

“In the city of Cartago, on April 30th, 1670, the follow-
ing-named gentlemen, members of the city corporation,
having met as usual, namely, His Honor Don Juan Lépez
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de la I'lor, Field Marshal and the Governor and Captain Gen-
eral of this Province; Captain Don Alonzo de Bonilla, sar-
geant major; Captain Don Juan de Ichevarria Navarro,
the provincial alecaldeof the IToly Brotherhood; Captain Don
Fernando de Salazar, treasurer of the city and senior alder-
Tomas Calvo, general receiver

man and second lieutenant ;

f public moneys, and after having conferred as "=II'\1 for

3=5e 121 18 Lo be

the good of the public, and properly discussed

done for the collection of taxes (alcabalas) suill unp:ml both
in this city and in the I’rovinee of Nicoya, in the territorial
jurisdiction of Iisparza, by unanimous vote agreed to the
following :

“That whereas the amount of taxes to be paid during the
last year of 1669 has not been either collected or assessed for
the reason that no information was received of the portion
which the Provinee of Nicoya, in the territorial jurisdietion
of Ilsparza, should contribute: Therefore, in order that the
said share be known and paid, it was—

“ Resolved, That a competent person be sent to the said
Provinece of Nicoya, in the territorial jurisdiction of s
parza, with power and authority to examine the statements
vhich may have been made before His Honor the Mavor
(Corregidor) of that province, and the deeds which may have
been exceuted there; and that the said person, upon this evi-
dence and the investigation which he may cause to be made
among residents of the said province, shall assess and col-
leet the said taxes (aleabalas), together with the arrears, and
recover the sums of money proceeding from this source
which are now in the possession of Niecolas (Giutierrez Jara-
millo, collector for this city. The above-named person
shall appear before ITis Honor the Mayor (Corregidor) and
file and exhibit his commission, whereupon he shall exer-
cise authority as judge of tax matters (juez de aleabalas) and
commissioner of this city ; and this corporation, in the name
of His Majesty, requires from ITis Honor the Mayor (Corregi-
dor) to cause full compliance to be given to this resolution
and to allow the said judge-commissioner to act freely in
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the fulfillinent of his duty, favoring him and giving him
assistance in the collection of the tuxes whenever needed ;
and, in its own name, requests the same thing, promising,
in its turn, to reciproeate with the same attention -the re-
quests of his Honor whenever made.

“ And, in order that the arrears may be liquidated and
collected * * * (there is here something in the text
which ¢annot be read).

“And whereas this power is sufficient for the purposes
aforesaid, the above-named

T
1)

on [Prancisco de Miranda, a resident of this city, to be the

centlemen appointed Captain
said commissioner, authorizing him to exercise authority,
in the name of the Royal Treasury, for the purposes herein
mentioned. The proper commission shall be issued to him,
and the present minutes shall be inserted in its text; and,
although an authenticated copy of the commission to col-
lect alecabalas is now in the possession of IHis Honor the
Alealde Mayor of the Province of Nicoya, still another copy
of said eommission must also be inserted in the one to be
issued to the judge-commissioner above named, who will
present himself to Captain Benito de Nava, Licutenant-
Governor and Captain-General of the city of sparza, and
require him to proceed to the assessment of the said alca-
balas which have been farmed out to him; and so it was
ordered, provided for, and signed by the members of this
corporation.

“Dox Juaw Lorrz pE LA ILor,

. “ Aronzo pE BoNILLA.

“Pox FERNANDO DE SALAZAL.

“Juany pe Ecenrvanria Navarno.

“Toamas Carnvo.”

Nicoya was alternatively ageregated to Costa Rica and to
Nicaragua, but oftener to Costa Rica than to Niearagua ;
and when the independence of the country was proclaimed
Nicoya found hersell in the abnormal condition of being
aggregated for some purposes to Costa Rica, and for other

- R A
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purposes to Nicaragua. Such a condition of things ceased
to exist by the final annexation of Nicoya to Costa Rica, in
1825.

It has 1 een shown that L separation was pr ional only?

od in the

e -

1 I +} . r
and the further fi

formation of the Nicaraguan Constitution of 1826, and that her delegates

took part and signed said Constitution.  That Constitution bears the signa-
ture of two delegates from Nicoya,

The annexation of Nicova to Costa Rica by the sovereign
will of the people who inhabited her territory was final and
perpetual and not provisional only, as is claimed here.

The Yederal Central American Congress sanctioned the
annexabion temporarily, until, in compliance with the Ifed-
eral Constitution, the limits of the States should be marked
out; but the Federation was extinguislied before the de-
markation of limits was accomplished.

Then it was when the people of the District of Nicoya
ratitied the annexation of it to Costa Rica

Such are the facts,

If Nicoya had been represented in the Nicaraguan Con-
stituent Assembly of 1826, which eliminated it from the ter-
ritory of the State, the said elimination would have still more
force; but there is a mistake in saying that Nicoya took
part in the framing of the first fundamental charter of Nic-
aragua. At thattime Nicova obeved the laws of Costa Rica,
was represented in the Costa Rican Congress, and had
adopted the Costa Rican Constitution of January, 1825,

The Deputies who voted for, sanctioned, and subseribed
their names to the Nicaraguan Constitution of 1826, were
the following:

Don Manuel Mendoza, Deputy for Matagalpa, President.

Don Tsidro Reves, Deputy for Leon, Viee-President.

Don Pedro Muiioz, Deputy for Nicaragua (now Rivas).

Don Ramon Pacheco, Deputy for Subtiava.

Don Gregorio Porras, Deputy for Il Realejo.
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Don Silvestre Selva, Deputy for Granada.

Don Irancisco Refiazeo, Deputy for Masaya.

Don Juan J. Zavala, Deputy for Leon.

Don Juan Manuel Zamora, Deputy for Masaya.

Don Francisco Parrales, Deputy for Nicaragua (now Rivas),
Decretary.

Don Sebastian Escobar, Deputy for Granada, Seeretary,

These are the signatures authorizing the Nicaraguan Con-
stitution of 1826, as can be scen on page 22, second column,
of the book entitled “ Compilation of Laws of Nicaragua® (Le-
copilacion de las Leyes, Decretos y Acuerdos jecutivos de la
Repitblica de Nicaragua en Centro América, Managua, Im-
prenta del Gobierno, 1867), made by Doctor and Master
Licentiate Don Jesus de la Rocha by order of President Don
FFernando Guzmin, and indorsed and approved by Doctor
Don Rosalio Cortes, Seeretary of the Interior.

Neither did Nicoya take any part whatever in the Nica-
raguan Constitution of 1826, nor does the said Constitution
bear, as is alleged, the signatures of two delegates from that
district.

At that time no one pretended Niecoya was not part of Nicaragua, and the
historieal quotations as well «s the royal letters cited and referrved to in

Nicaragua's case demonstrate it bevond peradventure.

?1s meant the date of the

If by the words “at that time
first Nicaraguan Constitution, when the annexalion of
Nicoya to Costa Rica was an accomplished fact and the Cen-
tral American Congress had approved of it, and the Consti-
tution of Niearagua itself had recognized its eonsummation
and eliminated Nicova from her own territory, it is plain
that Nicoya did not form part of Nicaragua.

That the south bank of the Sun Juan river was within the provinee of
Nicaracua under the ."'-lh:ll.i~ll rule no stronger evidence could be adduced
than that silent witness, Castillo Vigjo. Lt stands on the right bank of the
river a grim witness, bearing testimony to the truth of Niearagua’s claim,
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Don Silvestre Selva, Deputy for Granada.

Don Francisco Refazeo, Deputy for Masaya.

Doun Juan J. Zavala, Deputy for Leon.

Don Juan Manuel Zamora, Deputy for Masaya.

Don Frauncisco Parrales, Deputy for Nicaragua (now Rivas),
oecretary.

Don Sebastian Escobar, Deputy for Granada, Secretary.

These are the signatures authorizing the Nicaraguan Con-
stitution of 1826, as ean be seen on page 22, second column,
of the book entitled “ Compilation of Laws of Nicaragua” (Lle-
copilacion de las Leyes, Decretos y Acuerdos Fjeculivos de la
Repiablica de Nicaragua en Centro América, Managua, Tm-
prenta del Gobierno, 1867), made by Doctor and Master
Licentiate Don Jesus de la Rocha by order of President Don
Fernando Guzmin, and indorsed and approved by Doctor
Don Rosalio Cortes, Secretary of the Interior.

Neither did Nicoya take any part whatever in the Nica-
raguan Constitution of 1826, nor does the said Constitution
agates from that

]

bear, as is alleged, the signatures of two dele
distriet.

At that time no one pretended Nicoya was not part of Nicaragua, and the
historical quotations as well as the roval letters cited and referred to in

Nicaragui's case demonstrate it beyond perndventure.

[f by the words “at that time” 15 meaut the date of the
first Nicaraguan Constitution, when the annexation of
Nicoya to Costa Rica was an accomplished fact and the Cen-
tral American Congress had approved of it, and the Consti-
tution of Niearagua itself had recognized its consummation
and eliminated Nicoya from her own territory, it is plain
that Nicoya did not form part of Nicaragua.

That the south bank of the San Juan river wus within the province of
Nicaragua under the Spanish rule no stronger evidence could be adduced
than that silent witness, Castillo Viejo. Lt stands on the right bank of the

river a grim witness, bearing testimony to the truth of Nicaragua's claim.
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[f Ni
it? It its jurisdiction did not extend to the south bank of the river, why

agua did not possess that territory, why build fortresses to maintain

was the fort built on that zide? To shake the force of this conclusive evi-

dence Costa Rica elaims this fort to have been under the jurisdiction of the

Captain General of Guatemala; but no authority for such elaim is produced,

while, on the cont v, 1t 15 shown on page 12 of the ense of Niearagua that
not only this fort 1t th ntire defen : D Wils COl-
mitted to the Governor of the Province of 1y

Castillo Viejo, invoked by Micaragua as the strongest evi-
dence to be adduced by her of her sovereionty over the
southern bank of the San Juan river, and which has been
called by her “silent and grim witness, bearing testimony
to the truth of Nicaragua’s claim,” does not prove, however,
the validity of that claimm.  Nicaragua was not the one who
built and governed Castillo Viejo, nor was that fort a de-
pendency of Nicaragua. It depended on the Captaincy
General of Guatemala, which built 1t with funds common
to the provinees which formed that Captainey General, and
it was intended to serve as a key for the protection not only
of the territory of Costa Rica and Nicaragua, but of the
a faet of his-

torical notoricty and has been proved by irrefutable docu-

other provinees of Central America. This is

ments, which Costa Rica has quoted in her argument.

In Mr. Levy's work on Nicaragun an acconnt of an expedition by the
British, under Lord Nelson, in 1780, is given, and an aceount of the storn-
ine of the Castillo Viejo, showineg that the defense was maintained by the
Governor of Nicaragun,  On page 48 is the following :

¢ Manuel de Quiroga had just succeeded Cabello (1730) when it became
known that an English expedition was coming up the river San Juan.  The
whole country flew to arms.  The fort of Castillo fell into the hands of the
invaders, but disease had decimated the English forces and the further
prosecution of the enterprise was abaundoned. The English left the fort and

returned to Jamaien in 17817

While the defense of Nicaragua quotes from the work of
Mr. Levy, the defense of Costa Rica relies upon the original
document.
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The expedition of British troops against Castillo Viejo
in 1780 was not under the command of Lord Nelson,
but under the command of Brigadier General del Remple
and Colonels John Polson and Alexander Litt. The tmo;w,
consisting of 2,500 soldiers, left Jamaica on the 1st of Janu
ary of the said year, equipped and provided for by U.i=.
Excelleney John Dalling, the Governor of the island. The
British forces remained two months at Gracias 4 Dios for
the purpose of adding to their number the forces of the ally,
the King of Mosquitia, George King.

On April 9 the garrison of Castillo Viegjo noticed the ap-
nroaching of the enemy, and immediately a courier was dis-

patched to report the fact to the Most [ustrious President
and Captain General of Guatemala, Don Matias de Gilvez.
The commandant and governor of the castle was Don Juan
de Avssa. A few daysafter the formal sicoe was commenced
the situation of the besieged became -"u{ at, according to
the language of the original aceount thereof, lu y had to bury
their dead by throwing them in the river, and afterwards
not even this was possible, and it was necessary that the
dead bodies be thrown over the walls,

Such was the destitution of the defenders of Castillo Viejo
that they had to ration out a small amount of water, and on
April 26 only half a plass of 1t was given ecach man and
‘none to the women, because there was not enough.”

On the 27th several soldiers asked for permission

to go
out to get water to drink, since they preferred death at the
hands ui' the enemy than by thirst.”

The chapel of the fortress was filled with the wounded, and
there were no means to cure them.

At last, on the 28th, the garrison saw itself absolutely un-
able to continue the defense, because
trate on the floor.” There was a meeting of the officers,
and the white flag was hoisted.

On the 29th, at 4 p. m., no assistance of any kind having
been received, the castle surrendered to the troops of His
British Majesty ; and, according to the capitulation, consist-

every man laid pros-
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ing of nine articles, which was then signed, the garrison sur-
rendered ifself as a prisoner of war of Ilis British Majesty,
and Colonel Polson took possession of the castle as “com-
mander-in-chief of the troops of Ilis British Majesty before
the fort of San Juan.”

This is the true aceount of the events, such as appears
from the diary kept by the Governor of the castle, Don Juan
de Ayssa, published by the © Gaceta Oficial,” of Guatemala,
and republishied by that of Costa Riea in nos. 273, 275, 277,
and 278, of the 11th, 18th, 24th, and 28th of March, 1857.

Lt is, therefore, seen that neither did the Governor of the
ist-
ance of any kind, nor did any one assist him, nor did any-

castle, Senior Ayssa, ask the Governor of Nicaragua ass

thing happen that Mr. Levy said.

¢ Nelson was one of the officers of this L'\il"l}i”liii a fart which has been

contradicted by persons who prefer to deny what they do not know. We

will Ltherefore state the proofs
“ It is proper to notice that this attack is not the same as that which was
made on the same fort in 1769, and which was repulsed by Miss Herrera.”

To this note the same remark above made is applicable.

“The plan of the 1780 expedition had been formed in 1779 by General

Sir John Dalling. [ts object was to take possession of Niearagua, and
thereby to cut off the communications hetween the Spanish colonies.  In the

svent of possession not be i of the whole ¢ l\‘:ll:'_‘.' the intention was
ab least to hold possession of the River San Juan and the Niearaguan isth-
mus,

The troops were under the command of Colonel Polson. One of the

subordinate officers was called Nelson, who commanded a sma sel—the

Honchinhrooke —ind was destined to be one day the hevo of Trafalwar.
“ The

The defense was so vicorons that when the Enelish had taken the dominat-

dson was composed of 208 men, commanded by Juan de Ayssa,

inge positions aronnd Castillo, and further resistance was uselezsy a capitula-
tion was siened grantine to Avssa and to his garrison the honors of wur.

¢ Nelson lost, by fighting and discase, 190 men out of 200 in his com-
mand, and he h:m elf nurrowly eseaped falling a vietiin to dyseutery.”’



77

The particulars heretn given of the British expedition of
1780 show that they refer to the same military event re-
corded by the diary of Sefor Avssa. They show besides
that that expedition was not intended exclusively against
the province of Nicaragua, but against all the American
dominions of the crown of Spain. The defense of those do
minions was not entrusted to simple provinecial Governors,
but to Viceroys and Captains General. For that reason
Sefior Ayssa, from the very first moment, addressed himself
to his immediate superior Ilis Excellency Don Matias de
Galvez, President and Captain General of Guatemala.

Let it be permitted to take notice here of the contradiction
incurred in this passage by the argument of Nicaragua. In
the beginning the following is satd: “ In Mr. Levy's work
on Nicaragua an account of an expedition by the British
under Lord Nelson, in 1780, 1s given.”  And in the nexg
paragraph, it is stated that Nelson was a subaltern officer of
the expedition, under the orders of Colonel Polson. This
shows the inaccuracy with which the defense of Nicaragua
has been written.

In 1848, when the British again invaded the country and entered the San
Juan river, Costa Riea did not elnim that her territory had
rds its defense. On the other hand, Ni

ssion and hastily threw up fortifications on the

been interfered

with and took no steps tows

prepaved to repel the ager
south banlk of the river, below the mouth of the Sarapiqui, and offered a
vigorous defense of their tervitory in the action at that place on Febroary
12, 1848. No Costa Rican was engaged in this afluir, nor were any of
Costa Riea’s troops in the vicinity. In fact, instead of objecting o these
agoressions, Costa Riea svmpathized with the British, and so maked was
this feeling of sympathy that it called forth a letter from Mr. E. G. Squier,
United Stat
Costa Ilien, rer { o with her for her at
sympathy with the British,

I"Aftaives in Cer 1, to the Ge rnment of

s in the strugele and her

This new British enterprise divectly referred to the Mos-
quito question in which Costa Rica had not the direct in-
terest that Nicaragua had. The question having been car-
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ried to the ground of actual recourse to arms Costa Rica

had sense enough not to attempt to engage hersell in hostili-

ties with IMer British Majesty ; and while Nicaragua was
building fortifications, Costa Rica negotiated in Washington
and in London the recognition of her territorial rights as
far as the San Juan river. This judicious action caused her
to be considered by Nicaragua as partial against her, bub
as far back as 1850 the Costa Rican diplomatist, Licentiate
Don Ifelipe Matina, answered the said charges in the follow-
ing language: “The Nicaraguans have expected to justify
their conduct by accusing the Costa Rieansof having favored
the oceupation of San Juan in the name of the Mosquito
king; but this charge has no foundation, because it is proved
that the said occupation was the result of a plan formed

-long ago by the DBritish government and communicated to
all the States of Central America and New Granada.”

“The only thing in support of the charge which has been
cited consists of certain newspaper articles. The editor of
a paper which had no official character and was published
at San Jos¢ wrote in it that he considered that occupation
favorable to the interests of Costa Rica; as if a Government
could ever be held responsible for the personal individual
opinions of private parties, or as if the feelings and ideas of
a citizen could ever be deemed to be the feelings or ideas of
the nation.”

But as further evidence that the river San Juan was solely within the
limits of Nicaragua is the fact that no road eonneecting the viver with any
part of Costa Rica has ever been built.  The river never has been uzed as
a highway of that Republic, nor could it be without the building of con-
necting roads.

[Even pgranting that no road connected the interior of
Costa Riea with her frontier on the San Juan river, that fact
would never prove that that territory belonged to Nicaragua,
because the fact of not using what is our own property does
not imply or suppose a lack of ownership. On the other
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hand, it is perfectly well known that Nicaragua has no
roads leading to those places.

But the defense of Nicaragua is sadly mistaken in stating
that there were no roads between the San Juan river and
the capital of Costa Rieca, an error of which she can easily
get rid by perusing documents nos. 23, 24, 26, 37, 40, 48,
50, and 52, appended to the “Reply” of Costa Rica to the
argument of Nicaragua. The fact is that not only have such
roads existed there, but that the commerce of the nation has
been carried on through them at different periods and that
custom-houses were established for the service thercof, as
witnessed by several of the documents cited.

Some argument i3 introduced to show that the San Juan rviver and the

Desaguadero are the snme.  This is not a disputed fact and such arguments

are entirely nnnecessary. Nicara
three mouths, iz, and, as far as Ni

known and considered one and the same. It iz from the mouth of the Desa-

1 omintaing that the San Juan, with its

rid i3 con od, always has been,

cuardero thut the boundary begins, and that month is the southern one, to

wit, the Colorado river,

[f the argument of Costa Rica has furnished the proof
that the Desaguadero and the San Juan river are the same,
1t was only becanse Costa Rica thought that Nicaragua
would be consistent with her former conclusions.  Under the
Secretaries of State, Seflor Ayén and Sefior Rivas, she had
held and aceepted, as limits between the two countries, the
Desaguadero river; but she claimed that that river flowed
in the valley of Matina, many leagues south of the San
Juan river. Now Nicaragua places herself in another point
of view, which she selected because of her tmpossibility to
deny the identity between the Desaguadero and the San Juan
rivers.

Costa Rica will not insist, therefore, in demonstrating
what is an admitted truth.
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As to the failure of San Salvador to ratify the treaty and thus give foree
and effect to her guarantees, Costa Ricn maintains that this ohjection could,
cuarantees which failed

ance to her, and that hence the two countries are left

with equal propricty, be urged by her; that the

were of equal import

in the sne condition.  This is undoubtedly true.  Costa Riea might, with

Mllz:ll propriety, maintain this po n, but it is not conceived how that

fact conld take away Nicaragua’s right to rely upon it. Tt was an essential

element of the Convention, and the failure of Niearagua left the Conven-

tion imper

[n this paragraph the defense of Nicaragua attempts to
destroy the doctrine established in ehapters XII, XIII, and
XTIV, Second Part,of the “Argument” of Costa Rica, wherein
it has been shown that the Government of Salvador was nob
an essential party to the treaty of limits, but primarily and
principally a {raternal mediator, and that the guarautee
offered by 1t could, owing to its character of accessory, dis-
appear without in the least affecting the validity of the
principal obligation, exactlv in the same way as any se-
curity or bond,in private law,ean disappear without destroy-
ing the strength of the obligation contracted between the
principal parties to the compact.

3

The chapters of the “Argument ” of Costa Rica above re-
ferred to have not been answered, and it will be a loss of
time to dwell again in eclenso upon a point which has nof

been nor conld be refuted,

It iz also elaimed that San Salvador was not party to the treaty, and
hence the treaty needed no ratifieation from her.  The rule upon this sub-
jeet is well atated in Wheaton’s International Law, part 3, p. 495, thus:

¢ If the mediation is spontancously offered it may be refu:

ed by either
party; but i it is the result of u previous agreement between the two par-

ties it cannot be refused without a breach of good faith.  When accepted by
both parties it hecomes the right and duty ot the mediating power to inter-
pose its advice with a view o the adjustment of their differences. [t thus
becomes a party to the negotiation, but has no authority to constrain cither
party to adopt its opinion; nor is it obliged to guarantee the perforniance
of the treaty concluded under its mediation, though, in point of fact, it fre-
quently does so.*
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This quotation from Wheaton cannot have even the re-
motest application to the case now under discussion.

The mediation of Salvador in the disputes about limits™
between Costa Rica and Nicaragua in 1858 ended with the
signing of the treaty of April 15 of the said year. It can be
read from the beginning to the end, and nowhere will it be
found that Salvador is given in it the character of mediator
for future occurrences.

The character, which under article X of the treaty Salva-
dor had, was that of guarantor or surety for the compliance
with the provision contained in elause X of that eompact,
but not that of mediator, which is a thing completely differ-
ent.

This character of surely or gnarantor did not, nor could it,
give the Government of Salvador the standing of principal
party to the compact.

But a further argument for the invalidity of the treaty is the disastrous
results that would acerue to N

arngun if the treaty was interpreted as Costa
iea contends for; that such is suflicient to avoid a treaty is stated by Vattel,
po 1o

“A treaty pernicions to the state is nall and not at all obligatory, as no
conductor of a nation has the power to enter into engagements to do such
things as are cupable of destroying the state for whose safety the govern-
ment is entrusted to him. The nation itself, being necessarily obliged to
pertorin everything required for its preservation and safely, cannot enter
into engagements contrary to its indispensable obligations.”’

Chapter X of the “Reply” of Costa Rica victoriously re-

ed beforehand the allegations contai in this passage.
futed beforehand the allegations contained in tl Iy
It has been shown, furthermore, in that chapter that the
quotation from Vattel is incomplete, and that, according to
the doctrines set forth by that author, the treaty of limits
herein referred to cannot be counted under any considera-
tion whatever among those called pernicious to the state.
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In conclusion, Nicaragua calls attention to doeument No. 60, submitted
by Costa Rica, wherein she expresses her willingness to have the treaty of

%

se, in which she in-

858 declared null, and also to the argument in her ¢

sists that the treaty is prejudicial to her territorial rights. The Arbitrator
must regard these as candid and expressive of the case of Costa Riea. If]
rests of Costa Riea

declure the treaty invalid, what renson can exist to affirm its validity ?

then, it would he to the inte as well as of Nicaragua, to

The Government of Costa Rica represented, indeed, to the
Government of Nicaragua, feeling tired of the present con-
tention, that it was advisable that, instead of insisting upon
the nullity of the treaty, negotiations should be initiated to
rescind the same treaty by common agreement; that was in
1880; but the Nicaraguan Government did not accept the
suggestion, because it was afraid of the re-establishment of the
original frontiers of Costa Rica, which woald be the inevita-
ble consequence of the breaking of the compact.

At present no one thinks of the rescission of the treaty or
of any negotiation to put an end to the differences of both
countries by common consent. The question has been sub-
mitted fo the final decision of the President of the United
States of America, and that decision has to be given in
justice and according to principles.

For nearly thirty years has this contention been prevalent between the

two countries.

[F'rom 1871 to the present date there are not thirty years.

[t was in 1871 when Secretary Ayoén forced the present
contention into existence.  Up to that date the legality of
the treaty had never been made the subject of discussion.

The prosperity of both has been retarded by the doubts and contentions
over this treaty.

And the blame therefor falls upon Nicaragua, who con-
ceived the idea of reviving questions which, after having
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" been pending for thirty years, had been finally settled by
the treaty of 1858,

Nothing stands in the way of an honorable and just settlement of these

boundary questions save and except the treaty of 1858.

As long as the treaty of 1858 remains in existence and
does not disappear by virtue of the award to be made by the
Arbitrator, there 1s no question of limits to be settled.

Why should it longer be the stwnbling-bloclk in the way of a fair, equi-
table, and honorable adjustment ?

[For the simple reason that what has been agreed upon by
the parties to a compact is law among them, and for the
reason that there is no arrangement to be made, since it is
already made by a distinet and inviclable international
agreement,

The method is alveady agreed upon by which the vexed question of hound-
ary shall be determined.  Before an impartial Arbitrator, in casc the two
countries eannot arrive ot @ conclusion, every opportunity will be presented
for both countries to try the merits of their respective claims, and the award
will be received with that satisfaction which will unite the two countries in
closar bonds of friendship and bury in oblivion the memory of the long and
bitter controversy that distracted them and steained the friendship between
them,

When the question in regard to limits shall be legally
opened, if such a thing ever happens, the second arbitration



84

herein referred to will, indeed, take place; and Costa Rica
confidently expects that in that event, she will recover the
possession of her original frontiers, from which she consented
to withdraw by virtue of the treaty of 1858, only for the pur-
pose of avoiding differences with her neighbor.



POINTS OF DOUBTFUL INTERPRETATION.




PRERACH.

The Republic of Nicaragua believes that she has so clearly demonstrated
the invalidity of the treaty of 1838 that it will not become necessary for the
Arbitrator to consider or decide any of the points of doubtful interpreta-
tion; yet, inasmuch as they have been furnished to the Republic of Costa
Rica and have been d

scussed in her case, to keep within the strict text of
the treaty of 1886, the following answer is now submitted :

In her first paper Nicaragua set forth that she reserved
her argument upon the points which she calls doubtfal of
the treaty of limits of April 15, 1858, for some future time,
after the Arbitrator should have decided the question of
validity or nullity of the said treaty, or whenever he should
declare his inteution to decide that question in the sense
that the treaty is valid.

Now, Nicaragua changes her mind and adduces the rea-
sons upon which she claims that the so-called doubts must
be decided in her favor or according to her views and con-
venience.

Costa Rica has already set forth in her “Reply ” to the argu-
ment of Nicaragua, that the latter lost the right of alleging
anything in regard to the doubtful points, as soon as she
allowed to pass unavailed the only opportunity which she
had to do so under the stipulations of the treaty of arbitra-
tion concluded at Guatemala on December 24, 1886.

The allegations herein refuted are therefore extempora-
neous on the part of Nicaragua, and the omission eommitied
by her cannot now be cured. The fact that argument upon
the subject is now presented by Nicaragua only shows that
she made a mistake in not offering it in due time.

(87)



POINTS OF DOUBTFUL INTERPRETATION.

FIRST.
The Punta de Castilla, understanding by this the terminal end of the

right bank of the San Juan river, is declared in the treaty as the poing

from which the boundary line begins on the Atlantic side.

The point at which the boundary line between Costa
Riea and Nicaragua begins, under article IT of the treaty of
limits, is not Punta de Castilla, but the extreme end of said
point, and 16 1s necessary to bear in mind this fact with
great care. The article of the treaty referred to reads as
follows :

“The dividing line between the two Republies, starting
from the Novthern Sea, shall Legin at the end of Punta de
Castilla, at the mouth of the San Juan de Nicaragua river,
and shall run along the right bank of the said river,” &e.

Therefore the starting point of the dividing line between
the two Republies is not the whole delta formed between
the Colorado river and the mouth of the San Juan—a delta
which is called * Punta de Castilla”—but the end of the
“Punta de Castilla,” which lies on the right side of the
mouth of the San Juan river.

This point has to be located at the mouth of the river.

This point called by the treaty the end of Punta de Cas-
tilla must be located at the same place in which it was when
the treaty was signed—that is to say, at the same degrees of
longitude and latitude which it occupied—because that point
1s and has to be a fixed one, and not movable like the
waters.

(89)
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Now that this has been obliterated, where shall the starting point of the
line be ?

The starting point of the dividing line between the two
Republics is, and has always been, where it was established
in the beginning—that is, at the end of * Punta de Castilla.”
This point has not been obliterated, is perfectly distin-
guishable al present, and is on the right side of the mouth
which the San Juan river had in 1858. This mouth has
not been closed or obstructed, as intimated, although it may
be true that the greatest part of the waters of the river dis-
charge now into the Atlantic through the Colorado river,
which rises, flows, and empties all within the territory of
Costa Rieca.

The language of article LI declares that the line shall start ““at the
extremity of Punta de Castilla, at the mouth of the river San Juun de
Niearagua.”

It is true that the boundavy starts from the end of Punta
de Castilla, which, as has been said, is on the right side of
the old mouth of the San Juan river.

These latter words, Niearasua insists, arve the controlling ones, and, al-
though the mouth of the river may have changed, still that will not throw
both banks within the jurisdiction of Costa Rica.

In order to fully appreciate the difficulty arising outb of this question it

will be necessary to refer frequently to topographical details in the conrse of

the discussion, and, as illustrative, three maps are appended, one showing
the whole course of the river San Juan, the others the harbor of Greytown
(San Juan de Nicaragua).

There are here neither controlling nor controlled words.
The point called end of Punta de Castilla is the starting
place of the boundary between the two States, whether or
not the river forces itself into new channels to empty into
the sea. It will continue to be so even 1n the case, which
has not happened, that the bed of the old wmouth of the San
Juan river should have become dry.
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Long antecedent to the treaty of 1858 the river San Juan had established
itself in three streams through the delta to the sea, namely, the San Juan
proper, which enters the bay or harbor of Greytown; the Taura, which
branches off to the south, six miles above Grevtown, entering the sea five
miles from Greytown ; and the Colorado, which also branches off' to the south,
eighteen miles ahove Greytown, and enters the sea about the same distance

south of the port.

The rivers named San Juan, Taura, and Colorado have

always been distinguished from each other ever sines their
discovery. One of the several ancient documents in which
they are so distinguished, is the Report made by Don Pedro
Agustin Morel de Santa Cruz, Bishop of Costa Rica and
Nicaragua. The treaty of limits of April 15, 1858, also dis-
tinguishes them, as can be scen by U.ILI(_:]O.\. I and V of that
instrument.  The plu ject of the Castro-Navas Convention
of January 19,1884 also distinguished them; and, lastly, the
treaty of l\LLll:igll:L of July 26, 1856, did the sarme thing.
This proves that the three rivers are essentially different
things which cannot be confounded with one another.

The Taura is an unimportant stream, the mouth being invariably closed

in the dry season.  The Coloradoe, ever since 1860, has been the wain stream.

In that year the waters were diverted from the San Juan proper into the
Colorado, and now b\' fur the greatest pars of the water of the parent stream
finds its ontlet through that viver.  In the height of the dry season at Jeast
twenty times as much water goes to the sea by way of the Colorado as by
the San Juan proper.

Whether the mouth of the Taura river is or is not closed
in the dry season 1s a fact which has no bearing whatever
on the present question.

The Colorado river has acquired greater impurt:nu:t_:"sinco
1860 ; but this fact has depended upon natural causes, i
which the hand of man has had no intervention, and is 5\1‘u~
sequent in date to the treaty of limits.

Mot less serious changes have taken place in the harbor of Greytown sinee

the date of the treaty. This harbor owesits ovigin, as well as its destruetion,



to ths gradual extension from point A" on the sketeh map herewith of a
fongue or bar of sand. In the course of a century or more thiz mole has
steadily grown outwards across the bight in which Greytown stands. At
first the effeet was to inclose a splendid sheet of sheltered water with an easy
entrance, but as the extending tongue approached the main-land at B * the
entrance became difficult and finally closed.

This oceurred about 1862, sinee which date none but small coasting ves-
sels and small tugs have been able to enter that harbor. The great diver-
sion of the waters of the San Juan into the Colorado referred to above no
donbt accelerated the elosing of the harbor entrance, but was not the primary
eatse of it

Tn the dry season it is with dificulty that the water of the river can main-
tain an opening into the sea at Greytown, and the opening is subject to the

o will oo onf to take

a2

most cupricious changes. It often happens that a tu
cargo to a vessel outside and be unable to enter the harbor again for days
and even for weeks. Sometimes the force of the sea will heap up the sand
alone the tongue or mole so that the waters ot the river arve entirely shut in;
and a channel has to be eut aeross the bar of sand to allow the pent-up

water to force an opening.

The changes that have taken place in the port of Grey-
town, whatever they may ke, do not produce the effect of
changing the location of the end of Punta de Castilla, which
is the starting point of the boundary line between Costa Rica
and Nicaragua,

Costa Rica, having, as she has, sovereignty in common with
Nicaragua over the Bay of San Juan, has sustained as much
injury as Nicaragua by the deterioration of the harbor, and
she has as much interest as Nicaragua in restoring the things
there to their original condition.

The deterioration of the Bay of San Juan has depended
to a great extent upon the failure of the two interested na-
tions to reach an understanding on the subject, and this has
been due to the attitude taken by Nicaragua against the
treaty of limits. Nicaragua has not only harmed herself
with her contention, but has also done wrong to the inter-
ests and rights of her neighbor.

The river will somethnes force its way to the sea at one place; somefimes

at another. There is certainly not a spot along the whole of the 3} miles,
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from A’ to “ B, where the river has not been at one time or ancther, and

sometimes it will change repeatedly in the course of a single month.

The variability of the course of the waters of the San Juan
river, if true, only proves still more the necessity that the
end of Punta de Castilla, which is the starting point of the
boundary line between the two States, be not ambulant, but
fixed, always remaining at the same place where it was at the
time of the conclusion of the treaty.

This tongue or mole of sand is clnimed by Costa Rica as the Punta de
Castilla of the treaty of 1858,

Costa Riea holds that the starting point of the boundary
is the end, the extremity, of Punta de Castilla and not the
delta known by the same name, which is in every respect a
very different thing.

At that time there was still a good entrance to the harbor, and one side
of this entrance was formed by the extremity of this Punta de Castilla.

That in 1858 there was a good entrance for vessels be-
tween Grevtown and Punta de Castilla, and that such a
condition of things changed afterwards, cannot destroy the
positive and true fact that the end or extremity of Punta de
Castilla is the starting point of the boundary between the
two States.

But in article 5 the whole of the peninsula north of the Colorado river
was designated as Punta de Castilla, thus showing that the punta was a
place of uncertain definition.

In the same way as article 11 of the treaty of limits elearly
establishes what is the end of Punta de Castilla, article V of
the same instrument explains also what is fo be understood
by Punta de Castilla. The latter is the whole delta formed
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by the Colorado and San Juan rivers, and the starting point
of the boundary line is the end or extremity of that delta
watered by the San Juan.

In this there is nothing obscure or uncertain,

The boundary was to follow the River San Juan till it reachied the sea;
consequently, at the time of the treaty the line would follow the southern
shore of that part of the harbor known as Harbor Head to the point ©A
and thence, nccording to the pretensions of Costa Rica, along this tongue of
shifting sand, Punta de Castilla, to the extremity of the tongue,

The boundary drawn by the treaty of 1858 starts from the
end of Punta de Castilla and follows along the right bank
of the river-bed through which the San Juan flowed in
1858 and through which it still flows, although now carry-
ing less water than at that time.

So it is set forth by artiele 1T of the treaty already quoted.

It is not to be understood that even at the time of the signing of the treaty
thiz tongue of land called Punta de Castilln was not ceeasionally broken

through by the sea,

This i not a proper field for conjectures; the text of article
IT of the treaty of limits is plain.

And if the San Juan river ab the time in which the trealy
of limits was signed broke occasionally the tongue of land
called Punta de Castilla to carry its waters to the sea, that
fact, rather than weakening the stipulations of the treaty,

gives them greater strengt?t.

But so long as there was an open entrance to the harborit was through that
channel that the waters of the river flowed into the sea.

It has been already said that, whatever the course of the
river may have been, and even in case that the old river-bed
should have become dry, the dividing line between the two
States would not have been changed thereby.
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But sinee the treaty that state of things has entirely changed. There i3
no such thing as a fixed harborentrance and no such thing as a river mouth,

The harbor enirance and the river mouth are now the
same as they were, with the difference that they have sus-
tained considerable deterioration ; but this has been the work
of nature, without any intervention of the hand of man.

Since the tongue or mole of sand effected a junetion with the main-land at
“B* the waters of the river have entered the sea at any and every place
where they conld most easily break through, along the whole length of this
Punta de Castilla, from the main-land at *A*" to the main-land at ©* I, and
in the wet season there are frequently two or three places open at once.

Even granting that all of this is true, which is not ad-
mitted at all, it would not be sufficient to take the starting
point of the boundary designated by the treaty of 1858 away
from the place where it is.

Where, then, is the river mouth? Where is the “extremity of Punta de
Castilla 7

The end of Punta de Castilla is now where it was in 1858,
and no human power would be suflicient to take it away
from its place. Theold mouth of the San Juan river is also
now where it was in 1858, although it may be that the
stream, or the greater part thercof, has foreed its way through
other channels to empty into the sea.

There is a further difficulty. While Costa Riea has avoided all reference
to these fuets, she urges that while waters may move boundaries do not,

The principle that the boundaries of the States when
marked by streams do not move, even in case that the
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streams abandon partially or totally their former bed, and
force themselves through new outlets to the sea, is a prin-
ciple incontrovertible, held by as many writers as have occu-
pied themselves with the subject, and supported by decisions
of the Government of the United States.

How could thiz be applied to the present ease? In the first place, it is
beyond the power of human skill to fix one single point of the boundary
line along Punta de Custilla as it existed in 1858,

The difficulties encountered in the application of a prin-
ciple, even if really existing, prove nothing against the prin-
ciple.

Anv map whatsoever, provided that it is contemporary
with the treaty—and there are many excellent ones—would
settle the diffiealty.

As o matter of fuct, this tongue of sand is in a state of incessant change ;
and if it were possible by a miracle to mark where the boundary would be,
if the condition of things could be reproduced as they were at the time of
the treaty, this Punta de Castilla would bhe in many places, 1w1']|;|pr‘ in all
its length, either in the sex or in the harbor.

The mouth of the San Juan river is not the Desert of Sa-
hara, where from morning to night inconceivable transfor-
mations take place, owing to the movement of the sand which
covers it, What is said here by Nicaragua is merely hyper-
bolic, and caleulated to represent a material operation within
the casy reach of any topographic engineer as extremely
diffieult.

If the sea would have receded from the end of Punta de
Castilla no one doubts that the extension of that point left
dry would belong to Costa Rica by right of accession, ex-
actly in the same way as the prolongation of the opposite
end on the Nicaraguan side, owing to the same cause, would
be Nicaraguan territory. Reciprocally, if the sea has in-
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vaded part of what was in 1858 Punta de Castilla nothing
else can be done than submitting to and accepting the
action of nature. Nothing of this exhibits any difficulty.

The rule of international law referred to by Costa Rica is based on the
strong necessity for fixity of boundaries, and obtains when a river, by avul-
sion, should find a new channel.

The rule of international law on which Costa Riea bases
her conclusions, the correctness of which Nicaragua admits,
obtains, whether the finding of a new channel is due to avul-
sion or to any other process, however slow, and responds to
the necessity that the boundaries between nations be perma-
nent and not liable to change at the caprice of the stream.
The principle is applicable to all cases.

This rule has a practical base to rest upon, beeausze the boundary ean bhe
traced without diffieulty after the ehange; but it is another question when
the land on which the boundary ran has been swept away and the re-estab-
lishment of the line iz absolutely impossible,

Niearagua, therefore, contends that under these circumstances the whole
lensth of the mole or har of sand from A’ to * B must be accepted as
the mouth of the river, since the river outlet may, and often does, range
from one end to the other within a few months, as is well shown on the
United States map horewith. A boundary must be one that has a reason-
able prospect of fizity, and ought not to be of such doubtful location or in-
stability as in the present case.

s The picture here drawn by Nicaragua of the state of things
at Punta de Castilla is not correct; but, even if it were not
overdrawn,it would give rise ouly to.a mere practical question
and would not authorize under any cireumstances the con-
clusion reached by that Republic. The fact that the mate-
rial location of the boundary line proves to be more or less
difficult cannol bea reason for carryving that line many miles
towards the south to the prejudice of Costa Riea.

If the designation of a line should prove not to have been
well made, for the reason that the location thereof proves to

o d
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be subject to this or the other practical difficulty, this would
give oceasion only to negotiations between the two interested
parties for the designation of another line presenting fewer ob-
stacles, but in no manner to the sacrifice of the rights of one
of those parties to the profit of the other. By the same right
that Nicaragua pretends to advance her frontier towards the
south, Costa Rica might also pretend on her part to advance
hers to the north, ’

The conclusion is that the starting point for the boundary line on the
Atlantie is the point of the main-land marked at “A" on the plan,

The conclusion is that the starting point of the boundary
between the two States on the Atlantic side is the one fixed
by the treaty of April 15, 1858, and no other, the said start-
ing point being the end of Punta de Castilla, on the mouth
of the San Juan river, opposite the port of Greytown and
separated from it by the river. That is the starting point,
whatever circumstances, changes, or transformations may
happen there, provided that they are made by the act of
nature.

SECOND AND THIRD.

How is the central point of Salinas Bay, which is the terminal end of the
line, to be fixed? If by the eentral point is meant the true center of a circle
formed by the bay, it is indispensable to fix the limit of the harbor towards
the sea. Ifso, what must that limit be ?

The divisional line on the Puacific side was deseribed as a straight as-
tronomical line from a point on the river H:xlmfr. two miles from the lake to
the central point of Salinas Bay. As the startimg point on the Sapoi river®
is north of the bay, this line will vary grently, whether its terminus shall
be on the bay shore or in the center of the bay.

It is submitted that the most reasonable construetion of this article is to
treat the bay as marked on either side by the Punta Mala and Punta Zascate,
and, measuring ulong the shore line of the bay, fix the terminus at that
point which would be eqnidistant from each of these starting-points.

Attached hereto is a United States map giving a clear delineation of the
bay, upon which are located the points referred to.

This alleged doubt in regard to the meaning of the words
* Center of the Bay of Salinas” has for its object the mani-
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fest intention of carrying the Nicaraguan frontier some
miles farther towards the south than the line established
by the treaty of limits. The end or extremity on this side
of the boundary line between the two countries is, as estah-
lished by the treaty of 1858, the center of the Bay of Sali-
nas, whose waters were declared to be common to the two Re-
publies. By the word bay is not meant the bay shore, much
less the eapricious measure from Punta Mala to Punta Zacate
herein suggested.

By casting a glance at the excellent map of the said bay,
drawn in 1885 by officers of the United States Navy, every
one will see at once that the Bay of Salinas is enclosed be-
tween Punta de Zacate and Punta Arranca Barba, and that
the center of the said bay can never be located on its south-
eastern shore, as Nicaragua pretends without foundation.
The eenter cannot be other than the center of the figure, and
the figure is nothing else than the space or -area enclosed
within the lines whieh form the eircuit, and nob the lines
themselves.

FOURTH, FIFTI, SIXTH, NINTH, AND ELEVENTH.
Fouwr,

By article 4 Nicaragua consents that the harbor of Sun Juan (Grey-
town), which had belonged to her exclusively and upon which she had ex-
ercised exclusive dominion, should be common to the two Republics, and
]r_\’ article 6 Nil':ll'nqn:l consents that Costa Riea shonld have [:Urpl.'[.lml
right of free navigation on the waters of the river from its mouth on the
Atlantic up to a point three KEnglish miles below Castillo Viejo,

This being the ease, is Costa Rica obliged to contribute with Nicaragua
towards the necessary expenses in preventing the obstruetion of the harbor
of San Juan, in keeping the navigation of the river unobstructed and in
improving it for their common benefit ?

[,

If Costa Rica is obliged to so contribute, in what proportion must she
do so0?
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BIXTH.

1f Costa Rica is not obliged to so contribnte can she prevent Nicaragua
from making improvements at her own expense, and will she have the right
to demand indemnity for such points as it might be necessary to occupy on
the right bank of the river or fur the lands which belong to her, on the
same bank, that might become inundated or in some other way affected by
such works of improvement ?

4 =
NiNTH.

According to the text of the treaty the dominion and sovereignty (sumo
imperio) over the waters of the San Juan river, from its origin in the lake
down to its mouth on the Atlantie, belongs to Niearaguu., Can Costa Riea
rafionally dispute the right of deviating these waters?

ELEVENTH.

Does the treaty of April 15, 18538, give to Costa Riea any right to be a
party in the concessions of interoceanic canal projects which Nicaragua
may grant or give her the right to participate in the benelits that Nica-
racun shall receive as sovereign of her territory and waters and in the com-
pensation for the valuable concessions and privileges that she may so
concede ?

This is the way in which the Government of Nicaragua
presents its so-called doubts in regard to the construction
to be placed npon the treaty of 1858, Ilach one will be ex-
amined separately when taken up and explained.

Costa Rica maintains that she not only is not obliged to contribute
towards the expense of keeping the river and harbor unobstructed, but also
that she has the right to prevent Nicaragua from undertaking any work of
improvement without her consent, and, even when so undertaken, they must
be at the sole expense of Nicaragua; that she may object to the deviating
of the waters of the river, and is entitled to share in the benefit of inter-
oceanie transit over the San Juan.

The points which are -the subject of the preceding para-
graph have been extensively and with the proper separa-
tion dwelt upon in Chapter III, Part Third, of the “Argu-
ment” of Costa Rica.
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Due distinetion was established therein between the right
ol co-ownership which Costa Rica has in the Bay of Sun
Juan and the simple use and navigation to which she is
also entitled under the stipulations of the treaty of limits in
the river of the same name.

[t was set forth in that part of the “Argument” and sub-
stantiated by the proper pmof that the rights of Costa Rica
in the bay and in the river being essentially different from
each other, her position in regard to either of those waters
had necessarily to be diffevent.

It was said that as Costa Rica is not the owner of the
river she cannot be considered to be bound fo defray any
expenses which might be necessary for its improvement ;
and the law of “ILas Partidas” was cited, which uses this
language :

“But the one who has only the right of use over u thing,
as was stated in the preceding law, is not bound to do any
of the aforesaid things in the property over which he has
that use.” Those things aforesaid are “ to guard, preserve,
repair, and improve” the property. It was said finally that
to compel Costa Rica to share the expenses of the preserva-
tion of a river of which she is not the owner would be to
confound the right of ownership, which represents fullness
of power over a thing, with the right of use, which repre-
sents only one of the restrictions of the ownership ar of its
emanations.

To all these reasons, perfectly well supported by law, the
defense of Nicaragua has given no answer.

In regard to the Bay of San Juan, over which Costa Riea
has sovercign rights, it is plain that the limitation or
abridgment of her sovereignty cannot take place except by
an act of hier own will and upon her consent,

Costa Riea has to reserve her freedom of action until she
sces concretely what is intended to be done to improve the
harbor and prevent it from being obstructed, and when the
opportunity may present itsell to consider this point Costa,

Rica and Nicauragua shall enter into agreements and by
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means of a treaty they shall arrange the form, time, man-
ner, and circumstances of the work to be undertaken. The
mutual interests of both parties is sufficient to facilitate the
result.

The scientific studies which are to be made for the deter-
mination of the advisability or neccessity of the work have
to be undertaken by common consent.

So it was done in 1868, when the two Governments of
Costa Rica and Nicaragua undertook improvements in
the localities herein referred to. The Government of Nica-
ragua appointed IEngineer Sonnestern and the Government
of Costa Rica Iingineer Sangy to make the necessary studies
and drawings, and submit & plan of the works which should
be executed, accompanied by the proper estimates. The
studies were made and the plans and estimates presented ;
and certainly at this moment the works would have been
finished if the revolution in Niearagua in 1869 had not pre-
vented it.

Subsequent to that date the Nicaraguan Government has
never intimated to Costa Riea any desire to improve at the
common expense the harbor of San Juan, and this is ex-
plained by the position assumed by her about that time in
opposition to the treaty of 1858. When this question is
settled there will be no difficulty for Nicaragna to enter into
arrangements with Costa Riea in regard to the point herein
referred to, and also to many others which naturally arise
out of the joint ownership and the contiguity of the two
nations at several places.

Nicaragua can make in the San Juan river as many im-
provements as she may please, provided that by no means
Costa Rica sustains detriment in her right of navigation on
the river, or any other injury resulting from undertaking
the work without considering the right of Costa Rica as
cestui que use and riparian nation. Therefore, Nicaragua
could not deviate the waters of the river so as to cause them
to abandon the river-bed which marks the limits with Costa
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Riea, because such deviation would destroy the riparian
character which Costa Rica has at present.

Nor could Nicaragua build dams or stop the waters of the
river in such a way that the Costa Rican rivers Sarapiqui,
San Carlos, Poeosol, and other lesser ones would not have
free exit.

Nicaragua cannot do any work which may cause the
neighbering Costa Rican districts of San Carlos, Sarapiqu,
&e., to be inundated.

In short, Nicaragua can do with the San Juan river all
that she pleases, but without in the letst affecting the rights
of Costa Riea,

Does this mean that, through the necessity of respecting
the rights of Costa Rica, Nicaragua has to give up her aspira-
tion of changing the valley of the San Juan river into a
navigable canal? Certainly not. It means, simply, that
she has to act with the assent of the nation who has the
right of use in the river and the right of ownership in the
bay, besides all other riparian rights which the international
law recognizes,

Costa Rica desires as much as Nicaragua that the canal
should be opened. She is ready to favor that work by ail
means within her reach, and if any difliculty stands in the
way it rests exclusively upon the strenuous eflorts of Nica-
ragua to ignore the indisputable rights of Costa Riea.

If the latter Republic aspires to share in the benefits of the
interoceanie transit it will always be in exchange for the con-
cessions that she may make for a work of such vital impor-
tance to the world. Three-fourths of the right bank of the
San Juan river belong to Costa Rica, and the other quarter
also belongs to her, less a strip along the river two miles
wide. She is the owner of the rivers Pocosol, Sarapiqui, San
Carlos, and Colorado, whose waters are requived for the exe-
cution of the work. Sheis co-owner of the Bay of San Juan.
To her the valley of the San Carlos river belongs, and thay
valley, according to the project of the engineers of the canal,
has to be inundated.
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Let it be seen, therefore, whether Costa Rica must not
be given intervention in the enterprise, and whether she is
not right in aspiring to a reasonable compeusation,

The position thus assumed would practically make Nicaraguan a de-
pendency of Costa Rica.

The position assumed by Costa Rica is that which is as-
sumed by every one who sees himself in the necessity of de-
fending his indisputable rights when ignored or denied.

Nicaragua is not a dependency of Costa Rica, as Costa
Rica is not a dependency of Nicaragua; both are sovereign
nations, and in the same way as Nicaragua shows herself
jealous of her liberty and independence, Costa Rica has also,
by necessity, to vindicate her evident rights.

[t would entitle Costa Rica to share all the benefits of Niearagua’s work
without contributing at all to the burdens,

If Cosla Rica aspires to any benefit that benefit is nothing
more than the equivalent of what she will give out of her
own property for the common work.

It would do-more—it would put in the power of Costa Riea to destroy by
her refusal the welfare of Nicaragua,

If the welfare of Nicaragua were founded upon absolutely
ignoring the rights of her neighbor the foregoing phrase
would be correct; but, as the welfare of Nicaragua depends
upon the enjoyment of her own rights and the respect of the
rights of others, the proposition lacks exactness.

The concessions made to Mr. Belly and Monsieur Cheva-
lier show that Costa Rica has always been ready to har-
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monize her rights with those of her sister; and if at the
present moment such a condition of harmony does not exist
it is due exclusively to the decision on the part of Nicara-
gua to exelude Costa Rica from the benefit of a work which
cannot be accomplished without affecting both the territories
and the rights of the two nations.

By means of such un interpretation of the treaty she wounld have com-
pletely the power to bar the prograss and the prosperity of Nicaragua.

To this the above answer is also to be given.

It is not to be concealed that the completion of interoceanic transit is oi
vital importance to Nicaragua., Upon it rests the future of the country ;
without it its geographical position is valueless; and it such an interpreta-
tion was declared the treaty would not only be prejudicial but disastrous o
Nies

The completion of interoceanic transit is a matter of com-
mon interest, and it would be necessary to be blind not to
see il.

Upon it rests in great part the future of both countries,
but there is no reason te maiutain that the respect on the
part of Nicaragua of the rights of Costa Rica is disastrous to
her, as the recognition of the rights of Nicaragua is not dis-
astrous to Costa Riea.

The question of contribution towsards expenses sinks into insignificance
compared with the elaim of Costa Riea to participate venlly in the right of

domain and sovereignty over the waters of this river,

Costa Rica has not, under the treaty of limits, domain and
sovereignty over the waters of the San Juan river. Iler
rights are those of use and navigation and the usual riparian
rights under the law of nations.
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To justify a refusal to assist in the preservation of the navigation of the
river Costa Riea points to article 6, in which the exclusive domain and su-
preme sovercignty over the river iz retajned by Niearagua, but at the saume
time asserts, notwithstanding this provision, the right to intervens to pre-
vent any works of improvement, any diversion of the waters to effect any
improvement of navigation, and to demand any share of any revenue aris-
ing from canal concessions or the completion of interoceanie transit.  These

positions, Nicaragun maintains, are entirely inconsistent with each other
If the burdens incident to the first are not imposed on Costa Riea the bene-
fits of the second do notacerue to her.  She is not to be permitted under the
terms of the treaty to possess the right to demand tribute from the lawful
enterprise of Ler sister Republic of Nicaragua.

There is neither inconsistency nor contradiction in the
action of Costa Rica. She recognizes the sovereignty of
Nicaragua over the waters of the San Juan river, but she
calls attention to the fact that that right of domain or own-
ership is limited by the casement of use and navigation
which belongs to Costa Rica.

The difficulty, therefore, rests only upon the confusion
made by Nicaragua of rights which are so different.

True it ll[lLlHil‘I[L‘t”}_' 15 that the :sn\.'t:l'l-i:___-"u[_\f ol the river \'L::,Lili_-_"' in the
Republie of Nicaragua that Republie has not the power to demand of Costa

Rica the apportionment of the expense of maintaining its navigation.

This is precisely what Costa Rica holds.

It would be an abdieation on the part of Niearagua of her supreme con-
trol of the river, the rights of Costa Rica being ancillury and dependent
only upon the exercise by the Republic of Nicaragua of her sovereign power ;
but it is equally tene that this sovereign power draws with it the absolute
right to deal with the river as the sovereign deems rightand fit.  The vights
of the sovereign are supreme; the right to use is secondary and incidental
to the sovereign right. This former right must control; and although a ca-
pricious exercise of it would not be justifinble by the law of nations, the
lTesser must give way to the supreme right.  Niearagua does not contemplate
injury to her neighbor in the building of a eanal.  She does not intend to
destroy, but to improve, the navigation both of the San Juan and the Colo-
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gincers declare that the effect will be to so store the waters during the wet
season that it will distribute them to the improvement of the navigation of
the lower San Juan and Colorado during the dry season. The difficulty as
to navigation now is that in one season there is an immense volume of
water, while at another there is so small & quantity that navigation is prae-
tieally closed ; but even though these benefits are to result Costa Riea still
declares that she is entitled to an indemnity even for doing her good. The
canal itself will be of great benefit to Costa Riea, although it should not
touch her territory, but by this claimed interpretation she would be entitled
to absolutely prevent the eonsummation of an objeet so desirable unless her
demands, be they ever so un

onable, were complied with ; but, even upon
a compliance with the most severe terms that Costa Riea might impose, the
mere concession of the right of Costa Riea to interfere is the death knell of
the canal project. The pretensions of Costa Riea have already delayed the
building of the canal, to the disadvantage of both Republies.  Capitalists of
the old and the new world will not embark in an enterprise where the con-
sent of two countries has to be obtained and the canal be subject to two juris-
dictions. The joint control of this river is the end of interoceanic commu-
nication.

There is no such abdication. Nicaragua retains the su-
preme control of the river, but side by side with that right
and as a limitation thereof coexists the right of use and
navigation which Costa Rica has according to the treaty.

This right is not ancillary and dependent, but as much
principal or primary as that of Nicaragua. Nicaragua can
dispose of the river as she may deemn advisgable, but without
detriment to the rights of Costa Rica.

There is no such thing as superior and inferior, secondary
or incidental, rights, nor can there be any possible conflict
between rights.  While they exist they must harmonize with
each other, and not seek to destroy ane so as to leave the
other standing.  The theory of superior aud inferior rights,
and that the latter must yield fo the former, is a true nov-
elty in science, or, better to say, a principle openly con-
demmned by it, the true principle being, on the contrary, that
“there is no right against a right.” Costa Rica does not
think that Nicaragua, in proposing to open a canal, has it
precisely in view to cause her injury. No. DButif Nica-
ragua ignores the rights of Costa Rica; if she nullifies them
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by a stroke of the pen; if she forgets that Costa Rica is joint
owner of the bay of San Juan and has the right of use and
navigation of the viver, and has a river fronf on it, and 1s
absolute owner of the waters of the Colorado, Sarapiqui,
and San Carlos rivers, which are concerned in the work of
the canal; if she loses sight of the fact that the eminent
domain, absolute and unrestricted, over the territory in-
tended to be inundated belongs to Costa Rica; if, in one
word, Nicaragua acts without paying any attention to the
rights of Costa Rica in connection with the enterprise of the
canal, the fact i that she will do harm to her neighbor, even
if that is not her intention.

[t 15 not preeisely an indemnification what Costa Riea
claims. What she demands 1s that nothing be done without
her consent in matters in which she has an interest, and she
malkes this demaund, founded on the right vested in all owners
not to allow their property to be touched or disposed of with-
out thetr consent.

The canal will be of great profit for Costa Rica, whether
or not it touches her territory, and much more, of course, if
1t does.  Costa Riea is not blindfolded and can see all of
this very well.  She has been at all times ready to give open
prolection to a work of such importance. It cannot be said,
therefore, that she atternpts to prevent it.

[f any obstacles are encountered hy the enterprise those
obstacles are precisely the ones which Nicaragua herself has
created with her unaceeptable pretension of excluding Costa
Rica from all intervention in that enterprise. Costa Rica,
ar from having been a party to auy delay in the opening
of the canal, offered, pending the question of the validity of
the treaty, to guarantee a part of the interest on the capital
to be raised for that work, this being a most eloquent fact
to show how groundless is the charge herein formulated
against Costa Riea.  Costa Riea being, as she is, disposed to
make liberal concessions to the enterprise—as liberal as
those which Nicaragua may make—the difficulty herein
suggested in regard to the canal concessions to be made by
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the Governments of the two nations through the territory
of which it passes proves to be purely imaginary,

It may be that to treat only with one Government would
be morve expeditious, but, as the inlerested nalbions are two,
it is indisputable that both of them should be treated with,

On the other hand, even in the ease, which is inadmissible,
that Costa Rica could make the blunder of refusing to per-
mit the canal to touch her territory and waters, this might
give occasion to friendly advices by which she might be
made to understand her own advantages, but never to de-
mands, because every one can dispose of his own property
as hie pleases; and if Costa Riea aspires to derive some direct
advantages from the enierprise, or if, as Nicaragua says,
Costa Rica declares, even after seeing the benelits which the
canal will produce to her, that she is entitled to indemnifi-
cation, she would do by this nothing else than imitating
Nicaragua, which does not grant gratuitously the concession
of the territory and waters belonging to her which are nec-
essary for the work, although, as she asserts, it has to be
more profitable for her, and her whole future and prosperity
depend upon the interoceanie communication.

No wonder, then, that, with all the future ‘-,1-..:],‘»-.-‘.r‘\- of the nation al stake,
Nicaragus urges that an interpretation so foreign to the intention of the
]u!]"l_il::—.-‘-tl disastrous to both countries—should not be ]'Il'l'luil'li'l!. 11 the
rules of interpretation require that the intention of the parties shall prevail,
who could for a moment contend that Nicaragua ever intended such a re-
sult?  Then, us now, interocennic transit was the one hope of future pros-
perity s then, us now, un undivided contro) of this transit was o sine gua non
for the undertaking of the l"llll-l‘pl'i.\'[', Conld it, then, have Leen J\u—.—im_\'
the intention of the “-r-;n_\: to wrest from Niw:Ll':lg"t:l her natueal r'ig]lt.-! her
future hope, and leave her practically in the state of dependence upon the
State of Costa Rien?  Not only was it not the intention of Nicarasun to =0
bind herselt hand and foot, but Costa Riew, as evidenced by article 8 of the
treaty, never intended sueh n result.

After having seen Nicaragua deny the validity of the
treaty of limits, we cannot be surprised by any other of
her denials, no matter how strange they might appear,
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Under cover of future prosperity of the nation an attempt
is made to conceal what issimply a desire to ignore the rights
of a neighbor. There is no possibility for interpretation of
any kind in regard to this point, since the subject of the
discussion is as clear as daylight and refers to things ex-
pressly declared by the will of the parties; and if it were
lawful in the face of express texts, admitting of no tergiver-
sation whatever, to explore the intention of the parties who
signed their names to them, has Nicaragua forgotien that
simultaneously with the treaty of limits she signed, together
with Cesta Riea, a concession of interoceanic canal which
had been framed upon the bases of said treaty ?

In that contract Nicaragua fully acknowledged the right
of Costa Rica to intervene in the canal.

Nay, in 1869, many years after the foregoing grant, Nica-
ragua concluded with Costa Rica another convention upon
the same subject,in which she recognized the rights of Costa

tica.  How, then, can the learned defender of Nicaragua
now say that that nation did not or could not think that in
signing the treaty of 1858 she granted Costa Rica the right
to intervene in the enterprise of an interoceanic canal?

To deny that right now is tantamount to breaking the
treaty, because the sovereignty of Costa Rica over her terri-
tory would be null if Niearagua enuld dispose of it without
the consent of Costa Riea.

In that article she agrees that if the canal contracts then in eontest should
for any reason fail, then Niearagua should not enter into a new eanal or
transit contract without conferring with her in veference to their common
safoty and proteetion, so that the filibusters might not again guin necess to

or a foot-hold in the country.
Article VIIT of the treaty reads as follows .

“If the contracts of canalization or transit entered into
by the Government of Nicaragua previous to its being in-
formed of the conclusion of this treaty should happen to be
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invalidated for any reasons whatever, Nicaragua binds her-
self not to enter into any other arrangement for the aforesaid
purposes without first having the opinion of the Govern-
ment of Costa Rieca as to the disadvantages which the trans-
aetion might oceasion the two countries: Provided, That the
said opinion is rendered within the period of thirty days
after the receipt of the communieation asking for it, if Nica-
ragua should have said that the deecision was urgent; and if
the transaction does not injure the natural rights of Costa
Riea, the vote asked for shall be only advisory.”

It is seen, therefore, thai the reference herein made to the
provisions of article VIII of the treaty is not accurate. No
wonder, then, that the conclusions of Nicaragua lack cor-
rectness.

Costa Riea conld not have given up these important rvights if they rested
upon any solid foundation. At that time it was supposed the negotiation
then in progress would result in the boilding and completion of the canal.
This done there would be, of course, no oceasion for future concessions, and
the absolute rvelinquishment of all rights shows that they rested npon no
substantial foundation.  Why give up present rights and seek to vetain
shadowy ones in the 1“..._1]||.- future? Nog the ]:UII_:,'nngl' of article 8 limitls
the eonsultation to a case where the natural riehts of Costa Riew wonld
be affected.

For the sake of the immediate apening of the canal Costa
Rica accepled the contracts already entered into by Nicara-
gua in 1858 ; but it was stipulated that in case they should
happen to be invalidated Nicaragua should not enter into
any others without the tntervention of Costa Riea.

The giving up or abandenment of rights about which so
much is said by Nicaragua was in reality no more than nomi-
nal, becaunse simultancously with the treaty—that is, four
days after it was signed—a canal contract, which had been
under vegotiation {or many months before between the two
Governments, was concluded, and in that contract, as it has
been stated, Costa Rica had the infervention which belonged
to her.
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The language of article VIIT does not limit the consulia-
tion to a case in which the natural rights of Costa Rica would
be affected. Such an erroncous statement cannot be made
when the express text of the article is before the eyes. Costa
Rica bas a vote when her natural rights are atfected, and the
right to pass an opinion in all other cases.

If such rights were affected independent of the treaty, consultation would
be demunded by the lnws of nations, so that the treaty really leaves the
matter where the law of nutions left it—that is to say, that Nicaragua must
50 ack as not to wantonly injure her neighbor, but that if the interests of
both beeame so dinmetrically opposed that they eould not exist together the
superior right of sovereignty must prevail over a mere secondary vight of
&g,

There are two grounds upon which Costa Rica bases her
claim that her natural rights should be respected by Nicara-
gua in these canal matters: one is the common law of na-
tions and the other the stipulations made in an international
compact concluded by the two Republies, In spite of this
Nicaragua finds no difficulty in maintaining that when the
interests of both couniries are in conflict hers must prevail
over all others. Tt has already been said that there is no
right against a right, and that whenever two rights find
themselves in conflict, instead of sacrificing one to the ad-
vantage of the other, moral conscience and the prineiples of
all known legislation ordain that they should harmonize.
The doctrine which Nicaragua holdsis deeply immoral, con-
trary to all justice, and Machiavel, Hobbes, and Holbach
themselves would not have formulated it in such a crude
marner.

Niearagua contends, therefore, that the supreme sovereignty of the river
heing vested in her she has the right to make improvements, divert the
walers; grant canal concessions, and do every act that the supreme sovereign
might do, taking care net to wantonly injure Costa Riea, und, possessing the
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sovercign right, the secondary right of user might give way whenever they
Leeome so opposed to the beneficin] use of the sovereign right that both
cinnot exist together.

The right of sovereignty of Nicaragua is limited by the
right of use and navigation of Costa Rica, and still more by
her rights as a riparian power and the owner of navigable
rivers which flow to the sea through the bed of the San Juan
river. [t is plain, therefore, that Niearagua can do in the
San Juan river all that she pleases, provided that she does
not thereby cause, directly or indirectly, willingly or un-
willingly, any injury to the rights of others, for the determi-
nation of which, as is natural, no more than an ordinary
intellect is required.

In regard to the strange doetrine about superior and in-
ferior rights, and that the existence of the former demands
the annihilation of the latter, enongh has been said in the
previous remarks.

SEVENTH.

Tu view of article 5of the treaty, must the branch af the San Juan called
Lhe Colors

do river e leld as the limit between Niearagon and Costa Riea ?

Nicarngun hins not n= yvet recovered her sovercign rights in the port of
Greytown, but they are still enrtailed by article 7 of the treaty of January

28, 15G0, with Great Brit

in, which is as follows;

“Mhe Republic of Nicaragua shall constitute and declare the port of
Grreytown or San Juwn del Norte a free port, ander the soverceign authority
of the Republie; but the Republie, taking into consideration the immuni=-
ties that up to now have been enjoved by the inhabitants ol Grevtown, eon-

sents that trial by jury in all civil and eriminad eanses and perfeet liberty of
religious belief and of public and private worship, such as have been en-
Joved up to this moment, will be guaranteed to them in the future.”

S No duties or charees shall be levied on vessels arriving at the said free

port of Greyvtown.” &,

When the treaty of linvits was signed the commerece of
Nicaragua had no exit to the Atlantie, heeause her part of
San Juan del Norte was in the possession of a foreign power.

Article 5 of that treaty provided that as long as Nica-
ragua did not recover her sovereiguty over that port the use

S
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and possession (not sovercignty) over Punta de Castilla
should be common and equal both for Costa Rica and Niea-
ragua, and that as long us this community existed the Col-
orado river should mark the limit.

The port of San Juan del Norte was then in the possession
of the Dritish, and as long as its occupation lasted, Punta de
Castilla, Costa Riean territory aceording to the treaty, was
used and possessed by both countries, and the Governments
of Costa Rica and Niearagua exercised their authority
thercon through officers appointed and paid by them by
common consent.

This precarious state of things only lasted twenty-one
months, at the end of which Nicaragua and Great Britain
concluded the treaty known by the name of the Zeleddn-
Whicke treaty, signed on the 28th of January, 1860.  Article
1 of that treaty recognized that the whole territory formerly
occupied by the Mosquito Indians, under the protection of
Great Britain, is an integral part of the Republic of Nica-
ragua and subject to her sovereignty. The port of San Juan
del Norte or Greytown was in consequence returned to Nica-
ragua, and from that moment the latter Republic ceased to
use and possess in common, as she had thus far done, for the
purpose of securing an exit to the Atlantic, the delta of the
Colorado river or Punta de Castilla, and withdrew from the
Costa Rican territory the authorities which she had kept
there up to that time under the provisions of article V of
the treaty of limits.  The effects of that article then ceased
at once.

Many years elapsed il Nicaragua was still in the full
enjoyment of her sovereignty over the port of San Juan, but
as she failed to comply with one of the stipulations of the
Zeledon-Whicke freaty a contention arose between her and
Great Britain, which resulted in the submission thereof to
the arbitration of the Emperor of Austria and his award.

As Costa Riea was not a party to that arbitration the pro-
visions of the award, whatever they may be, cannot affect
her rights. If Nicaragua would have had any rights to re-
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tain it is evident that she would have given notice of the
question fo Costa Rica, hut she did not do it

The limitations or testrictions to which this passage of
the Reply of Nicaragua vefers are only the trial by jury, the
freedom of conscience, and the freedom of the port. The
former two are general institutions of the Republie. The
freedom of the port has always existed, and it has been
stipulated for the future in the canal contract.  All the other
sovereign rights of Nicaragua are held in her hands, and
therefore it can be unhesitatingly said that Nicaragua is in
full possession of the same in the port of Greytown.

The proot that the community of use and possession of
the delta of Punta de Castilla does not exist now, by right,
is to be found in the fact that it has never existed de facto
subsequent to 1860. Costa Rica has exercised and still ex-

ercises there, in an unlimited manner, her sovereign rights,
and if Nicaragua now pretends to contradict them it is be-
cause she seems o be bent on not allowing any point of
the treaty of limits to escape litigation.

The whole of the correspondence between the two Govern-
ments from 1860 to the date of the presentation of the
“doubtiul pullan T ean be scarched, and wel owe line will be
found which will sugerest anv doubt of the unlimited sov-
ereignly of Costa Riea over the delta of Punta de Castilla.
A right, the existence of which has not been announced for
twenty-seven vears, notwithstanding that during the.last
fifteen vears the discussion about the stipulations of the
treaty of 1858 has been constant, is, indeed, a feeble one,

Theretore, Niearmeun not being in full proessesston ol all b righit= in the

port of Grevtown, the eandition of affidrs provided tr by this aretiele of

the trenty continues to existy and the Punta de Cuastilla, as therein deseribed,
i< cotmon o bhoth ¢ l‘I:11"i'~-: the river Colorado heinge the Wit of this
community,

But this condition of things has beeome, to all intents and purposes, per-
manent,  Niearagua is, for example, forever preciuded from levying taxes

in (;rl"\'l,i_:\\'ll for the general purposes ol the State, this Lu-iu:_-; the '|||I_1:|‘l|n;-
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tation given to the treaty of 1860 by the Emperor of Austrin. Now, as this
condition of things has thus become permancnt, so should the boundary
between the two ecountries become permanent and fixed, it being clearly
opposed to the peace and prosperity of both eountries to have w perfect
{"l"!“'lln]l."l‘l‘.}. f\f illl“r

in any territory.  Henee it is submitted that the
boundary line murking the exclusive jurisdietion and sovereignty of the
two Repnublies should be the River Colarado.

The commerce of Niearagua has its exit to the Atlantic
through the port of San Juan del Norte, which is under the
Nicaraguan sovereignty, and therefore the only reason which
prompted article V of the treafy of limits ceased to exist.
Twenty-seven years ago the common use and possession by
the two Republics of the delta of Punta de Castilla also
ceased.  That precarious condition of things cannot and
should not reappear, much less with the character of per-
petuity which Niearagna now wishes to give to it.

Supposing that the reasons alleged by Nicaragua in sup-
port of that pretension were admissible, which is denied, she
might claim only the common use and possession of the
delta, but not the transfer of her frontier to the Colorado
river. Such a elaim would be preposterous, and shows the
amount of injustice with which Nicaragua always acted on
this subject. She rcasons in this way @ Thou allowest me
to enjoy thy property jointly with thee whilst T could re-
cover iine; bub as the enjoyuient in common of a thing
has some disadvantages, the declaration must be made that
the whole thing belongs to me in absolute ownership !

The boundary between the two Republies is marked oui
by article IT of ihe treaty, and is the right bank of the San
Juan river.

EIGIITIL

The eighth point of doubtful interpretation subimitted by Nienrusin Lo
Costa Rica is the same that is deseribed in the sixth parngraph of the treaty
of 1886, to wit, whether Costa Rien hus the right of navigation of the San
Juan river with vessels of war or of the Revenue Service,
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Artiele 6 of the treaty provides that Costa Riea shall have perpetual right
of free navigation upoen the San Juan river, front its mouth to three English

miles below Costa Rien, for the prrposes of conneres. Does this imply the

right to n“"i.'-';'""'“ these wiaters with vessels of war or of the Revenne Service ?
Nie
Artic

of this river, even in the event of actual war.

cun maintains that it does not, while Costa Rica affirms that it does,
th) |1l'n“\'idn-ﬁ that no act of Inl-‘ﬂ]il‘\‘ ghall be }’n‘:u'li{'ml on the waters

The nuvigation of a river for commercial purposes does not draw with ig
the mensee that the AppeEnes on ite waters of vessels of war must neces-
sarily imply.  What need has Costa Riea of war vessels, in the light off
article 9 of the treaty 7 Even if war wus flagrant her commeree on this
river could not he interfored with.

Chapter II of Pari Third of the Argument of Costa Rica
victoriously refuted beforehand the rensons here adduced to
deny Costa Rica the right of navigating with vessels of war
or of the Revenue Service in the San Juan river. After the
proper explanation of the prineiples of international law on
the subject the following was said :

“All that I have said in this portion of my work in expla-
nation of the facts and law which relate to the subject might
be erroneous, badly brought, irrelevant, and absolutely in-
admissible on general principles, and, nevertheless, it would
be true that Cosia Riea can navieate with wen-of-war and
other Government vessels on the walers of the San Juan
river. Tt is Nicaragna herself who has solemnly granted
that right by an article of that very same treaty whicl she
alleges to be doubtful or capable of different interpretation.”

“Costa Riea shall also be bound,” says the second part of
article IV of the treaty, “ owing to the portion of the Htth
bank of the San Juan river, which belongs to her, *
to co-operate in ils custody; and the two Republies shall
equally concur in its defense in case of foreign aggressions;
and this will be done by them with all the efficiencey that
may be within their reach.”

Tt ean be secen by these phrases, as plainly and (ranspar-
ently as can be, that Costa Rica has not ounly the right, but
the duty, or, to follow exactly the language of the treaty,
the “obligation,” nat only of w a.tuluu;,', gum:lmw, and de-
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fending its own river bank, but of contributing to the cus-
tody and defense of the other bank belonging to Niearagua.”

“ If that duty should not be complied with, with all the elli-
ciency within the reach of Costa Riea, the latter nation would
violate an obligation contracted in a solemn treaty, and Nie-
aragua might prefer against Costa Riea a well-grounded
charge; and, if this be the ecase, how can it be possible for
Nicaragua to suppose that Costa Rica has no authority to
navigate in the said river with Government vessels to be
used in the police service of the locality, and in the eustody
of the two banks, and with regular men-of-war to be used in
the defense, as eflicient as possible, of the same banks in case
of foreign ageressions? ™

“ No one can accomplish a purpose unless he has the means
to do it; and it would be against logic and reason to impose
upon either a man or a government the duty of guarding
and defending a place, and at the same time deprive the
one or the other of the vight of armming or preparing them-
selves for resisting in the proper manner the aggression
foreseen.”

“The right to a thing,” says Wheaton, * gives also the
right to the means without whiclhi that thing cannot be
used” (Part IT1, chapter IV, section 18) *“This is founded
on natural reason, is aceredited by (he common vpinion of
mankind, and is declared by the writers.”

“Let it not be said that the authority to navigate with
men-of-war s only confined to the special ease of foreign
aggression.  The treaty does not refer to this case exclu-
sively, but speaks also of guard or custody, which means
watching, vigilance, and other things of permanent charac-
ter, and necessarvily previous to actual defense.  This, espee-
ially in a river, cannot be improvised at the very same in-
stant that trouble arises, sinee, in ovder that it may be
|m=—‘i'!r|f‘ ard cllicient, « ln_‘l'lhn-!'I !{!]ll\\'lklnl_f:;‘:' of the l(nr_"-.llj[.‘}'i
which cannot be acquired except by navigatine the said
river, is absolutely indispensable—mueh more so when it is
well known that the navigation of the San Juan river en-
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counters many obstacles, not ouly on account of shallowness
ab certain places, but also owing to its rapids and other
dangers.  The defense of a river of this kind without prac-
tical knowledge of all its peculiarities, rather than defense,
would be a sure surrender to the euemy of the elements
brought into action to oppose it.” '

“Let itnot be claimed either that Costa Riea is relieved
from the daty, nssumed by her, of guarding and defending
the river, nor that such duty has ceased or been abridged
through the fact that Nicaragua denies to her the right to
navigate said river with men-of-war, because the navigation
of the San Juan river, which is the boundary between Costa
Rica and Nicaragua, and is a boundary open and accessible
to invasions by all kinds of enemies, was mentioned in the
treaty, not simply for the benefit of Nicaragua and as an
obligation on the part of Costa Rica, but because it involves
also a sacred I'Ey‘ht of the mosi viu LHIPOrLee for its sulery
and preservation.”

The defense of Nicaragua has not been pleased to answer
any of these statements.

ielo =in|!-]\ transformed toa perfeet right what the law of nations

'II‘__[ht. ul’
trade, by means of this natoral highway, with foreign natfons. This im-

‘l.ll s

denoning

o=l irn}n-l'l'-,»--t rlerhit—a vieht of outlet to the sen and @

perfect right did not imply the right to naviegate with vessels of war,

Certaunly the treaty of limits dud nothing else than trans-
form to a perfect conventional and positive right the nat-
ural right, which all nations have, to pass out into the sea
through her navigable rivers, especially when these rivers
mark her frontiers,

This natural rieht is not confined to the simple carrying
of merchandise and produets, but evidently refers o all
kinds of navigation, and so the writers say.
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The sovercignty over the river is accorded to Niearagua.  Shall her terri-
tory e menneed by foreign ship= of war? It is elaimed such navigation is
necded to proteet commeree. Neninst whotm is suel protection needed 7
Certainly not against Nicarngna, for that cannot be interfered with, even
in case of actual hostilities.  No other power ean interfere, heeause the sov-
ereign right vests solely and exclusively in Nicaragua.

Two-thirds of the right bank of the San Juan river be-
longed to Costa Rica, and the protection of that extensive
river front indispensably requires the presence in those waters
of vessels of the Revenue Service; otherwise the commerce
of Costa Rica would be at the merey of smugglers.

The same reason exists for the placing thereon by Cosla
Riea, under certain circumstances, of vessels of war exactly
in the same manner as in any other of her ports and coasts.

The presence, then, of armned vessels would be a menace to the peace of
Niearagun, and cannot be admitted, cither under the laws of nations or the
provisions of this treaty.

Neither is the presence of Nicaraguan men-of-war on the
the waters of the San Juan river a menace to Costa Rica,
nor can the presence of Costa Rican vessels of the same kind
on the same waters be o menace for Nil'-‘ll':l;ll:i, because the
two Republics have stipulated that no act of hostility can
be committed by either against the other upon the same
river, even in ecase of war.

Only by forgeiting that such a saered engagement exists
can the presence of the vessels herein referred to be consid-
ered to imply menace of any kind.

Vessels of the revenue serviee are akin to vessels of war.  While they

have not all the meuns of aceression as the fonmer, still they are armed ves-

anls, l'.l]-.‘l;']l' |-]‘|']|=--:'|'i||::‘ Lheir denpandz !-_\' forvee, and must be clis=ed in the

entegory of vessels of war. Neither lias the chit nnder s connnereiad Heense

to invade the teeritory, domain, or sovercignty of the Republie of Niea-

rasua.

There 1s no need of refuting the analogy herein claimed
between a man-of-war and a vessel of the Revenue Service.
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Nor does the treaty of THGS, l:\v which Costa Riea beeomes entitled to
enjoy the rights of the “mest favored nation ™ in Niearncua, change the
foree or effeet of the fregoing. By this term is meant those richts which
may be accorded simply as matters of favor, ns contradistinguizhed from
those rights acquired from mutual cone

stoms, reciprocity, or in considera-
tion of some equivalent.  The concessions to other pations referred to by
Costa Rica are not matters of favor, but have been granted in consideration
of advantages gained by Niearngua, and henee donot extend to other
nations.

Costa Rica finds herself, in regard to Nicaragua, in the
enjovment of all the advantaces granted by her to the most
favored nation.

It would be extremely diffuse to undertake to show that
by virtue of that position Costa Rica ean navigate the San
Juan river with men-of-war, and the said demonstration is
therefore dispensed with beeause in rveality it would be
tantamount to the anticipation of a question which cannot
come up except in case that it is declared that under the
treaty of 1858 she has no such right.

But it has to be noticed at once how strange it would be
that, while foreign powers of this and the other iemisphere
enjoy the right which is denied to Costa Rica, <he, who
is riparian owner and a neighbor, should not have i, Pre-
cisely for the reason that there are nations which, by trea-
ties celebrated with Nicaragaa, have the right o navigate
with men-of-warthe San Juan, the right of Costa Rica to do so
ismoreand more self-evident; she needs to be prepared for the
defense of her extensive river front.  The nations to which
Niearagna has thus far granted the right of navigating with
vessels of war the San Juan viver are friends of Costa
Rica, who has not the slightest fear that they will attempt
to do her harm, but that right may be granted to-morrow to
an unfriendly power; and then Costa Riea would he left to
the merey of her neighbor




TENTH,

As the reasons for making the stipulations of artiels 8 have disappeared,
must Niearagua be still obliged not to grant eanal concessions through her
territory without the adviee of Costa Riea? What are the natural rights
of Costn Rica and in what cases will these be considercd as affected ?

The universal doctrine is that when the reason for a rale eeases the rule

itsell censes.  Cessante ratione cossat el ipsa lew is o maxim that is as appli-
cable to a treaty as to anyvthing else. To fully appreeiate this question
reference must be had to the surroundings of the treaty of 1858, Then
Walker had just been expelled from the country,  He was defeated, but not
disheartened ; he was preparing for a new invasion, and rumors of his pur-
poses and the success of his contemplated expedition were current in hoth
tepublies.  The San Juan river had been the principal route of the filibuster.
Costa Rica hiad helped in his expulsion. Under these circumstances all that
Costa Rica then expected was that Niearagua should not so hastily conelude
a contraet for a eanal that under this euise these same filibusters, who had
received valuable assistanes and countenance {rom the old canal and transit
company, might again gain access to and a foot-hold in the country. 11 the
contract was coneluded with partics against whom no suspicion of ulterior
purposes could arise, the seventh and cighth articles sufficiently attest that
Costa Riea had no interest and was uneoneerned, 10 the rights now claimed
existed before the treaty, Costa Iiea wounld never have consented to abdi-
cate or give them np. The whole purpose and intent of the treaty
clearly leads to the conelusion that far the purposes only above named was
any sueh article emmbodied in the troaty. The reason havine failed, the

ui;“_;_-;nlu-n ol consultation o ]ulla;"_-.' Feliiaiis ul any foree.

The reason of the stipulation of article VITT of the treaty
of limits of 1858 is geographical and permanent, and not
dependent upon circumstances, as herein indicated. Since
the day in which Dicgo de Mereado, in 1620, conceived the
idea of digging a canal of commuuication between the two
oceans throngh the Isthmus of Nicaragua, until the day in
which the last project of Engineer Menocal was presented,
there has not heen a single route, among the many sugoested,
which does not toneh, more or lesz elozely, the territory and
the waters ol Costa Rica.

FFor that reason it was stipulated in the treaty of 1838 that
Nicaragua wonld not enter into any eanal contract without
first hearing Costa Rica, asking simply for her advice when
her rights were not immediately and dirveetly affected, and
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asking for her decisive vote when the said rights might be
compromised.

Article VIII of the treaty is couched in such terms as not
to admit of tergiversation, and it suflices to read it to know
that the vote of Costa Rica is indispensable in all eanal con-
fracts, and mueh more so when the rights of Costa Rica
might be endangered. If the geographical situation of the
two countries is the same as in 1838, and if their intcrests
are uniled, as is the ease, the reazon of the article has not
ceased and the article therefore remains in full force.

What, then, are naturd rights? - All writers upon national and inter-
national law deseribe them as the right of existence and self-preservation
Iy low from them, such as the right of self-defense,
interpretation, and she requests the Arbitrator to so de-

andd those that neces
Sueh i= Nienrsguy
cide, and undee this rule o declare in what enses Costa Riea would he
uffoeied,

The natural rights of o nation are constituted by such
conditions, depending upon the will of another, necessary for
the accomplishment of the destinies of her moral entity.

T'his 15 the academical delinition, and it is substantially in
accord with the one given by the defense of Nicaragna; but
it is to be supposed that an international arbitration must
not have for ifs object to sanction general definitions of the
Philosophy of Law.

In faet, the defense of Nicaraguw asks for something pos-
itive and conerete.  What is to be lamented is that she
itposes upon the arbitrator the heavy burden of making a
catalogue of the natural rights of Costa Riea in accord with
the academieal definition before expressed.

This proves once more the nuxiety of the Government of
Niearagua to give rise to questions, doubts, and differences
between it and the Government of Costa Rica, an anxiety
whichi exteuds even to the natural rights of the latter natien,
which it wishies Lo see described in a catalogue.
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